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I N T R O D U C T O R Y 
RELIGIOUS AND CHARITABLE EtQDOV^ MENTS ; ISLAMIC PERSPECTIVE 
I N T R O D U C T O R Y 
P r o p e r t i s e endowed t o r e l i g i o u s and c h a r i t a b l e 
p u r p o s e s h a v e , a l m o s t i n a l l c o u n t r i e s , e n j o y e d i m m u n i t y 
from J u d i c i a l and O f f i c i a l c o n t r o l , f a r r e a c h i n g exemp— 
t i o n s w i t h r e g a r d t o w e a l t h t a x . Income t a x e t c . However, 
i n t h e c h a n g e d c o n t e x t of t h e p r e s e n t day i n d u s t r i a l 
s o c i e t y , a r e - e x a m i n a t i o n of t h i s l e g a l d e v i c e of c h a r i t a b l e 
t r u s t s d e s i g n e d i n t h e p r e - i n d u s t r i a l a g e , becomes n e c e s s a r y . 
The modern a d v o c a t e s of p l u r a l i s m l i k e L a s k i and F i g g i s p l e a d 
f o r more r e c o g n i t i o n of s o c i a l g r o u p s l i k e c h u r c h e s , t e m p l e s , 
K h a n q a h s , r e l i g i o u s and c h a r i t a b l e endowments , e t c . i n o r d e r 
t o c o u n t e r b a l a n c e t h e p r o g r e s s i v e l y i n c r e a s i n g c o n c e n t r a t i o n 
of power i n t h e modern s t a t e . However, i f t h e e x p e r i e n c e i n 
t h e U n i t e d s t a t e s and o t h e r W e s t e r n C o u n t r i e s i s any g u i d e , 
t h e n t h e p r o b l e m i s r e d u c e d t o a d i r e c t q u e s t i o n , n a m e l y , 
e i t h e r t h e s t a t e s h o u l d c o n t r o l t h e s e t r u s t s , f o u n d a t i o n s and 
endowments o r t h e s e w i l l e v e n t u a l l y c o n t r o l t h e s t a t e . I n t h e 
U n i t e d S t a t e s n u m e r o u s f o u n d a t i o n s l i k e R o c k e f e l l e r F o u n d a t i o n , 
The Fo rd F o u n d a t i o n , t h e C a r n e i g i e F o u n d a t i o n e t c . a r e t h e 
c r e a t i o n of l a r g e b u s i n e s s c o n c e r n s whicl i h a v e v e s t e d t h e i r 
e n t i r e r e a l p r o p e r t y t o t h e s e c o n t r o l l e d c h a r i t a b l e f o u n d a -
t i o n s and h a v e r e n t e d them back from t h o s e f o u n d a t i o n s , T h u s 
i. 
without loosing the cont ro l they a t t r a c t the numerous 
advantages open under the law to the Rel ig ious and 
Char i tab le foundations. 
The law of wakf i s the most important branch of 
Muhammadan Law, for i t i s interwoven with e n t i r e r e l i g i o u s , 
l i f e and soc ia l economy of Muslims, The l i t e r a t u r e of the 
i n s t i t u t i o n of wakf i s vas t ; t he re are con f l i c t i ng dec i s ions , 
the t e x t s d i f f e r amongst themselves v;idely, and t h i s i s not 
suri-rislng : the soc ia l economic and c u l t u r a l l i f e of t h e 
people in coun t r i e s d i f f e r s so widely t h a t such divergences 
2 
are only t o be expected. Judged on the p r i n c i p l e s of corpus 
and usufruct as well , i t i s f u l l of i ncons i s t enc ie s t but at 
the same time, the ear ly h i s to ry of wakf i t s e l f sheds some 
of the c l e a r e s t l i g h t on what those p r i n c i p l e s were, San\e 
can be said with regal d t o the IJinciu r e l i g i o u s and c h a r i t a b l e 
endowments. 
A r t i c l e s 25 and 26 of the Indian Cons t i tu t ion guara-
n tees freedom of r e l i g i o n , but does not p r o h i b i t the s t a t e 
from making any law providing for soc ia l welfare and reforms 
3 
of Hindu r e l i g i o u s I n s t i t u t i o n s of publ ic cha rac te r . So a lso 
the establishment and maintenance of i n s t i t u t i o n for r e l i g i o u s 
1, Ameer Ali, Syed,Muhammadan Law V o l . 1 i 5 3 ( e d 4 t h , 1912, C a l c u t t a ) . 
2, F y z e e , A,/v. A, Out L i n e s o i Muhammadan Law, 2 3 l ( ed , 4 t h , 1974) , 
3, A r t i c l e 25(b) of the Cons t i tu t ion of Ind ia . 
and charitable purposes is subject to requirements of public 
4 
order, morality and health. 
The exercise of religion by a person and by a 
religious denomination is protected by Articles 25 and 26 
is a private purpose but the administration of properties 
endov.'ed on religious institutions is a public purpose. The 
position prior to the constitution was thiat wtille the state 
did not interfere in matters of religion in its doctrinal and 
ritualistic aspects treating it as a private purpose, it did 
exercise control over the administration of properties endowed 
on religious institutions treating it as a public purpose, if 
the institutions were thcmi^elves dedicated to the public. The 
constitution of India has not changed this aspect of the law 
at all. 
Governmental p)Ower Lo onc^ult' Into the working oi 
foreign missions of their finance, of their propaganda machi-
nery is quite legitimate in as far it relates to the mainten-
ance of public order, health and morality. 
Our constitution thus sets in a healthy trend by 
attempting to strike a balance betv/een religious freedom and 
social control of institutions like the Religious and Charit-
able Endowments, This policy finds support in the early Hindu 
texts and later development in countries following the Muslim 
4, Article 26,of the Indian Constitution, 
law, what i s needed i s a comprehensive l e g i s l a t i o n deal ing 
with r e l i g i o u s and c h a r i t a b l e endowments and j u d i c i a l v ig i l ance 
in checking the excesses and improper use of t h e i r powers by 
these endowments. 
This d i s s e r t a t i o n in a purely l i b r a r y based work. 
Library of Darul-Ulum Nadwat~ul->Ulaina/ Lucknow and Darul-
ulufTi peoband^ Library of Is lamic Studlcx;^ A. H. U.. Library of 
West Asian Studies AMIJ» Maulana Azad Library^ AMU/ Aliqarh 
Law Library Faculty of Law AT-IU, Aliqarh are duely perused for 
the c o l l e c t i o n of m a t e r i a l . 
Chapter- I In tends t o n a r r a t e the conceptual ana lys i s 
of Rel igious and Char i table Endowments, In i s lamic pe r spec t ive . 
Chapter - l l dea ls with the c rea t ion of Endowment, I t s formal i -
t i e s , i l l u s o r y endoviiiients and i s sue of perpe tua t ion , Chap te r - I l l 
a t tempts to deal with t u b l l c and I r i v a t e Endowments, S ta tu tory 
de f in i t i on and Wakf Act 1984, Chapter- IV dea l s with the 
subject of dedica t ion . S ta tu tory r e s t r i c t i o n s and Bankruptcy 
a l so . Chapter-V dea l s with the Management and Administration 
and the powers of Mutawalli, Competwer of Mutawalli, succession. 
Enforcement and remedies. 
C H A P T E R - 1 
CONCEPTUAL ANALYSIS 
b 
C H A 1' T E R -1 
CONGEFTUAL ANALYSIS 
(a) CONCEPTION OF Et^ DCWNEIilTS AND TRUSTS ; 
The i d e a of Endowments, T r u s t s e t c , i s found i n 
p r a c t i c a l l y a l l c i v i l i z e d l e g a l s y s t e m s , A b r i e f s u r v e y 
of t h e mean ing of t h e s e t e r m s , t h e r e f o r e , becomes n e c e s s a r y . 
An endowment i m p l i e s t h e f o l l o w i n g e l e m e n t s t 
(a) Endowment i s the dedicat ion of proper ty by g i f t or 
devise to r e l i g i o u s or c h a r i t a b l e uses . 
(b) An endowment must be c e r t a i n both as to subject and the 
obj ect , 
(c) A dedicat ion of property to an endowment may be p a r t i a l 
or complete, 
(Q) I t i s p a r t i a l when the re i s merely a charge or t r u s t created, 
(e) I t i s complete when the proper ty i s dedicated absolu te ly 
and noperson has any bene f i c i a l i n t e r e s t t h e r e i n . 
An endowment i s tlius d i s t i n g u i s h a b l e from a bequest 
in t h a t i t s operat ion i s perpe tua l and the object genera l , 
Meaning of 'Re l ig ious and c h a r i t a b l e t r u s t s ' i s i t s 
j u r i s t i c sense : -
A t r u s t would be denominated a r e l i g i o u s or c h a r i t a b l e 
t r u s t , i f i t i s c rea ted for purposes r e l i g i o u s or c h a r i t y . Two 
th ings the re fore r equ i r e t o be considered v iz i 
1. VJhat are religious and charitable purposes ? and 
2. V^/hat is trust ? 
1. Religion is absolutely a matter of faith with 
individuals or cointnunities, and it is not necessarily 
theistic. All that we understand b^ religious purpose is 
that the purpose or object is to secure the spiritual well 
being of a person or persons according to the tenets of 
the particular religion which he or they believe in. This 
may imply belief in a future state of existance where a man 
reaps the fruits of his pious acts done in this world, and it 
may be connected with the idea of atonement for past errors 
of a man and that of making peace with his maker. 
By charity on the other hand is meant benevolence 
and in its v;ide and popular sense it comprehands all forms 
of benefit, physical, intellectual, moral or religious, 
bestowed upon persons who are In need of them, 
2. The conception of trust in its technical sense 
was devised by the Chanary courts in England, which as courts 
of conscience attempted to supply the deficiencies of the 
English Common Law, by administering what were known as Prin-
ciples of equity and natural justice. 
Lewin in his well known treatise on the law of 
Trusts defines 'Trust' to be a contldence reposed in some 
1, Lewin*s Law of Trust p. 11 (N.Delhi), 
7 
other^ not issuing out of the land, but as a thing collat-
eral, annesed in privity to tlie estate of the land, for which 
Cestuique trust has no remedy but by Subepoena in the Chanary", 
This definition has been criticised by many later writers on 
2 
the subject including Underbill and Maitland. 
Justice Story defines a trust" to be an equitable 
right, title or interest in property real or personal distinct 
3 
from the legal ownership thereof . As has been pointed out by 
4 
Underbill the de f in i t i on of Jus t_ce Story i s in one sense too 
narrow because a personcen be a trustee without having a legal 
estate in the trust property. It will be seen that what these 
early writers aim at is to stress the distinction between legal 
and equitable estates. 
Modern English writers on the law ot Trusts do not 
hov;ever lay stress on the trustee having legal estate or on 
his being the owner of the trust jroperly. Thus in Halsbury*s 
Laws of England a trust has been defined as a confidence reposed 
in a person with respect to property of which he has possession 
or over which he can exercise a power, to the Intent that he 
may hold the property or exercise the power for the benefit 
of some other person or object. 
2. Underbill, Law of Trust and Trustees-, 3-4( ed. 9th) . 
Mait land Lectures on Equity, Lecture IV# 43-44, 
3. Story's Equity Jurisprudence, 960 ( ed. 2nd) , 
4. Supra Note 2. 
a 
The ' T r u s t ' i n i t s o r i g i n was a h i g h l y a r t i f i c i a l 
t h i n g wh ich had i t s f o u n d a t i o n upon a d u a l s y s t e m of law and 
a d u a l sy s t em of p r o p e r t y wh ich came i n t o e x i s t e n c e i n Eng land 
u n d e r p e c u l i a r p o l i t i c a l and h i s t o r i c a l c o n d i t i o n s , 
INTRODUCTION CI THE CCNCEPTIOK OF TRUST IN INDIA 
' T h e c o n c e p t i o n of a t r u s t a p a r t frc»ti a g i f t was 
i n t r o d u c e d i n I n d i a w i t h t h e e s t a b l i s y u r i e n t of Muhairimadan 
r u l e . And i t i s f o r t h i s r e a s o n t h a t i n many d o c u m e n t s of 
l a t e r t i m e s i n p a r t s of t h e c o u n t r y w h e r e Muhammadan i n f l u e n c e 
h a s been p r e d o m i n a n t ^ s u c h a s t h e Upper I n d i a and C a r n a t i C / 
5 
t h e e x p r e s s i o n wakf i s u s e d t o e x p r e s s d e d i c a t i o n , 
A wakf i s t o be d i s t i n g u i s h e d from t r u s t . I t owes 
i t s o r i g i n t o a r u l e l a i d down by t h e P r o p h e t of I s l a m . 
(b) MEANING OF WAKF 
AS an e x c e p t i o n t o t h i s g e n e r a l r u l e t h a t p r o p e r t y 
i n v o l v e s t h e i d e a of b e i n g owned by some one t h e law r e c o g n i -
z e s t h e v a l i d i t y of a wakf wh ich i s a form of a l e n a t i o n by 
which a p r o p e r t y p a s s e s from t h e o w n e r s h i p of t h e p e r s o n 
making t h e d i i ^ p o s i t i o n w i t h o u t i t s b e i n g t r a n s f e r r e d t o t h e 
7 
o w n e r s h i p of any human b e i n g . 
The word wakf l i t e r a l l y means ' d e t e n t i o n * and i s 
c o n s t i t u t e d by t h e a p p r o p r i a t i o n o r t y p i n g up of a p r o p e r t y 
5 . V i d y a V a r u t h i V. Ba lu Sami Ayyar , 1 9 2 1 , 4 8 , 1 . A. 302, 3 1 2 , p e r 
Amer A l i J , 
6. Ib id . 
7 . Abdul Rahim, Muhammadan J u r i s P r u d e n c e R e p r i n t , , 304. 
9 
In perpetuity so that no proprietary rights can be exercised 
over the corpus but only over the Usufruct, 
1. J u r i s t i c a l l y , according t o Abu Hanifa, VJakf i s ' t h e typing 
up of the substance of a proper ty in the ovmership of the 
wakf and the devotion of its usufruct, amounting to an 
9 
•ariya* or commodate loan, for some charitable purpose: 
2. According to two disciples wakf is 'the typing up of the 
substance of a thing under the rule ol the property of 
10 Almighty God, 
According to Abu Hanifa the r igl i t of the owner con-
t i nues and tha t the usufruct i s t o be devoted to scane c h a r i -
t a b l e and pious purpose. According t o two d i s c i p l e s (Abu 
Yusuf and Imam Muhammad ) the p rop r i e t a ry r i g h t of the wakif 
becomes extinguished and i s t r a n s f e r r e d to Almighty God for 
any purpose by which i t s p r o f i t s may be applied t o the benef i t 
12 13 
of h i s c r e a t u r e s . In Jevmn Doss V, Shah Kubur-ood-din i t 
was held, t h a t a dedicat ion to pious or pious or c h a r i t a b l e 
purposes i s meant, the r i g h t of t h e wakif i s ext inguished 
14 
and the ownership i s t r a n s f e r r e d to the Almighty, 
8. Ib id . 9. Ameer Ali , Muhanunadan Law, Vol. 11, 336(ed. Sth 1928), 
10. Ib id . 
l l .Fyzee , A. A. A, Out l ines oi I-iuh£!niinadau Law, 236,197 . 
12. Ib id . 
13. Ib id at 5. 
14. Boilee* s Digest, 211(1913), 
10 
The S h l l t e View : 
The Sharaiul- Is lam def ines Wakf : 'A contract^ the 
f r u i t or e f fec t of v.hich i s t o the up the o r i g i n a l of a th ing 
and t o leave i t s usufruct f r e e ' . The inunobilization of the 
corpus and the use of the income or p r o f i t s for c e r t a i n 
purposes are the two chief p o i n t s in t h i s d e f i n i t i o n . The 
de f in i t i on does not s t a t e c l e a r l y t o whom the corpus belongs, 
15 Tyabji however, says t h a t the corpus belongs t o t he 
b e n e f i c i a r i e s , according t o s h i i t e a u t h o r i t i e s , 
4, According t o Wakf Act ', v;akf means tlie permanent dedicat ion 
by a person profess ion the Mussalman f a i t h of any proper ty for 
any purpose recognised by the Mussalman Law as r e l i g i o u s , pious 
or c h a r i t a b l e . 
17 In Ma Mi V. Kallander Arrimal, the Privy Council 
has help t l iat the above d e f i n i t i o n i s for the purposes of the 
Act- cind not neccs . jar i ly oxhuu^iLivc. 
18 In Moti Shah V. Abdul Gaffeir Khan, while deal ing with 
a quest ion as t o na ture of wakf defined wakf:*to mean the 
detent ion of t he corpus in the ownership of God in such a manner 
15. Ib id , at 538,Note 15. 
1^- l^^d/ Sec. 2(1) 
17. Ib id , at 23,27,54. .-
18. AIR 1956 Nag. 38. 
11 
t h a t i t s p r o f i t s may be applied for the benef i t of His 
Se rvan t s ' . Further i t was a l so held t h a t while c r ea t i ng 
a wakf, Islam i s not a necessary condition^ what i s 
important i s dedicat ion t o pious or c h a r i t a b l e purpose. 
Hence i t i s necessery t o conrjider b r i e f l y t he 
th ree dominant c h a r a c t e r i s t i c s : 
1. In the f i r s t i n s t ance , t h e motive must be r e l i g i o u s ; 
a merely secular motive v;ould rcnd'-T the dedica t ion 
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a g i f t or a t r u s t , but not a walcf. 
2. I t i s a permanent endov/inent; a pious g i f t which i s not 
a permanent foundation may be a sadaqa, but cannot in 
law be termed as wakf, and l a s t l y , 
3. The usufruct i s t o be u t i l i z e d for the good of mankind. 
In short walcf impl ies a permanent endowment with r e l i g i o u s 
motive, the usufruct of the p r o p e r t i e s being u t i l i z e d for 
general good, 
20 The pronouncement of t he Prophet which are the 
or ig in of waJcf, gave r i s e t o a good supe r s t ruc tu re which the 
j u r i s t s moulded in the d i f f e r e n t Muslim coun t r i e s , according 
19. Faiz Badruddin Tyabji, Muslim Law , p. 538.( 1968) . 
20. "The Prophet of God declared t h a t a pious offer ing t o one ' s 
•family ( to provide agains t t h e i r g e t t i n g i n t o want) i s more 
pious than giving alms t o boggards" 
"Uiviny alms t o the poor has the reward of one alms, 
but t h a t giving t o kindred has two rewards" 
(Ameer Ali , i , pp. 214-16. 
12 
t o t h e i r n e e d s and c i r u i n a t a n c e s s o c i a l c o n d i t i o n s , and c o n c e -
p t i o n s of p u b l i c p o l i c y . The d o c t r i n e of wakf I s t h e r e f o r e . 
I n t e r w o v e n w i t h t h e e n t i r e r e l i g i o u s l i f e and s o c i a l economy 
21 
of t h e M u s l i m s , The Musl im lav/ i m p o s e s an o b l i g a t i o n , l e g a l 
o r m o r a l , t o p r o v i d e f o r t h e u p k e e p and m a i n t e n a n c e of p a r e n t s , 
d e s c e n d a n t s and k i n s f o l k i n g e n e r a l ; and p r o v i s i o n s f o r o n e ' s 
Ovjnself h a s b e e n c o n s i d e r e d e q u a l l y o b l i g a t o r y , so t h a t one 
may n e v e r become a b u r d e n t o M s s o c i e t y o r p e o p l e . The p r i n -
c i p l e s u n d e r l y i n g t h e s e c o n c e p t i o n s , wh ich a r e w h o l l y a l i e n t o 
a l l w e s t e r n s y s t e t i s i s d i r e c t l y t r a c e a b l e t o t h e r u l e s e n u n c -
i a t e d by t h e P r o p h e t . 
The p r o p e r t y d e d i c a t e d ' i s n o t m e r e l y c h a r g e d • w i t h 
t r u s t s , w h i l e r e m a i n i n g h i s p r o p e r t y , and i n h i s h a n d s . I t i s 
v e r y d e e d G o d ' s a e r e , and t h i s i s t h e b a s i s of t h e s e t t l e d r u l e 
t h a t s u c h p r o p e r t y a s i s h e l d i n wakf i s i n a l i e n a b l e , e x c e p t f o r 
22 t h e p u r p o s e ol v;akf, 
(c) PURPOSE OF ENDOWMIJSITS 
The m o t i v e of l aw i n a u t h o r i z i n g w a k f s i s t o e n a b l e 
t h e wak i f o r d o n o r t o s e c u r e s p i r i t u a l a d v a n c e m e n t i n t h e l i i e 
2 1 , H a j e e Nyee V.Ngeve Zin A. I . R. 19 37 Rang 5 24. 
22 . Abdur Rahim V, K a r a y a n Das, 50 I , A. 8 4 , 9 0 , 
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t o come and a l s o p o p u l a r i t y i n t l i i s l i f e i n t h e same way 
a s by g i f t s and b e q u e s t s l e n t i n a h i g h e r d e g r e e . But 
a c c o r d i n g t o t h e g e n e r a l p r i n c i p l e s of Muhajnmadan Law 
r e g a r d i n g d i s p o s i t i o n s of p r o p e r t y of a wakf would b e 
l e g a l l y v a l i d / even t l i ough t h e p r o p e r m o t i v e m i g h t b e 
w a n t i n y ; f o r i n s L a n c c , a non inuriiit i iriny moke a wakf f o r 
m e r i t o r i o u s p u r p o s e s , b u t he d o e s n o t t h e r e b y make h i m s e l f 
e n t i t l e d t o s p i r i t u a l r e w a r d a s he d o e s n o t b e l i e v e i n t h e 
23 
one God who a l o n e can b e s t o w s u c h r e w a r d s . 
The r e a l p u r p o s e of malcing a wakf i s t o a c q u i r e 
m e r i t i n t h e e y e s of t h e l o r d , a l l o t h e r p u r p o s e s a r e 
>y t 
>. 25 
24 
s u b s i d i a r y . T h e r e f o r e e v e r y p u r p o t ; e c o n s i d e r e d by h e 
Muhammadan Lav; a s ' r e l i g i o u s , p i o u s , o r c h a r i t a b l e * 
would b e c o n s i d e r e d v a l i d . 
Ameer A l i e x p l a i n s t h i s c l e a r l y by s a y i n g t h a t 
a p i o u s a c t may b e a s m i l e i n a n e i g h b o u r ' s f a c e o r h e l p 
t o t h e v;eary; b u t i n I s l a m i c lov; ' i t mccins an o f f e r i n g o r 
g i f t made w i t h t h e o b j e c t of o b t a i n i n g t h e a p p r o v a l of 
t h e A l m i g h t y o r a r ev ; a rd i n t h e n e x t v ; o r l d " . VVilson g i v e s 
t h e f o l l o w i n g r e p r e s e n t a t i v e t e s t : Mosques and p r o v i s i o n s 
f o r imams ; c o l l e g e s an<-l p i o v i i u o n o f o r t e a c h e r s ; a q u e d u c t s ; 
2 3 . Abdur Rahim, MuhaJnmadan J u r i s p r u d e n c e , 3 0 4 ( 1 9 0 8 ) , 
24 . F y z e e , A. A. A* Out l i n e s of Muhatruriadan l a w , 2 4 8 ( e d . I l n d , 
1 9 4 2 ) . 
2 5 . Wa3<:f Ac t , 1913 , Sec . 2 ( 1 ) ; See Sunn i C e n t r a l Wakf 
Board U. F .V . S i r a j u l Haq Khan, AIR 1954, A l l . 8 8 . 
26 . Ameer A l i , Muheinimadan Law, Vol.2 , 2 1 3 , 2 1 4 . (1894) L a h o r e , 
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b r i d g e s , c a r a v a n s a r a i s ; d i s t r i b u t i o n of a l m s t o t h e p o o r ; 
and as.sir.itnnc*"^ t o e n a b l e l o o r poLMc^nrj t o tierforiii t h e 
27 p i l g r i m a g e t o Mecca. 
The u l t i m a t e o b j e c t of wakf/ hovyever, i s t h e 
b e n e f i t of t h e p o o r . I n e v e r y v/akf t h e b e n e f a c t i o n of wh ich 
i s b e s t o w e d upon any i n d i v i d u a l o r upon o n e ' s d e s c e n d a n t s , 
t h e c h a r i t y i s c o n t i n u e d , upon t h e i r e x t i n c t i o n e x p r e s s l y 
28 
o r by i m p l i c a t i o n of l aw t o t h e g e n e r a l p o o r . 
A c c o r d i n g t o Qudur i c i t e d i n Hedaya , ' t h o u g h t h e 
p o o r be n o t named i n a wakf, y e t t h e y v / i l l t a k e on f a i l u r e 
29 
of t h e o b j e c t s - named. 
The p u r p o s e s of a wakf a r e n o t a l w a y s i n d i c a t e d 
w i t h r e a s o n a b l e c e r t a i n t y . On t h i s p o i n t we h a v e an i n t e -
r e s t i n g d i v e r g e n c e of v i e w b e t w e e n modern a u t h o r i t i e s and 
t h e a n c i e n t d o c t o r s . 
The modern v iew i r. t h a t t h e i-iurisoses of a t r u s t 
mus t b e i n d i c a t e d w i t h r e a s o n a b l e c e r t a i n t y ; i f t h e y a r e 
n o t , t h e t r u s t f a i l s . 
A p p l y i n g tjriiij d o c t r i n e t o w a k f s , a number of w a k f s 
have been h e l d t o be v o i d , 
27 . W i l s o n , Anglo Muhamin«.dan Law 3 2 2 ( c i t i n g Hedaya , 240) , 
28 . I b i d a t 354 . 
29 . Fyzee A. A./v, , Cut l i n e s of Muliaiiimadan Law, 249 ( 1978) . 
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A c c o r d i n g t o t h e a n c i e n t j u r i s t s o n c e a man 
made a wakf, even w i t h o u t d e s i g n a t i n g c l e a r l y t h e p u r p o s e 
f o r v;hich t h e income was t o be a p p l i e d , i t was n e v e r t h e l e s s 
30 
a l a w f u l d e d i c a t i o n . The p r i m a r y q u e s t i o n i s , ' H a s t h e 
waldf made a wakf? I f so we c a n n o t p o s s i b l y t a k e upon 
o u r s e l v e s t h e r c G i . ' o n s i b l l l t y of- donylncj li.irn t h e o p i ^ o r t u -
n i t y t o a c q u i r e r e l i g i o u s m e r i t a c c o r d i n g t o him from t h e 
endowment. VJe s h a l l h o l d t h e wo]if t o bo v a l i d ; and 
s h a l l u s e i f n e c e s s a r y t h e i n c o m e of t h e p r o p e r t y f o r t h e good 
of t h e p o o r ; f o r t h e y a r e a l w a y s t h e u l t i m a t e b e n e f i c i a r i e s 
i n w a k f s . 
A c c o r d i n g t o modern j u r i s t s no waJcf can b e s a i d 
t o be v a l i d l y c o n s t i t u t e d u n l e s s the- o b j e c t s a r e s t a t e d 
w i t h r e a s o n a b l e c e r t a i n t y . W i t h o u t t h e ' t h r e e c e r t a i n t i e s ' , 
32 
a s l a i d down by L o r d L a n g d a l e , no t r u s t - o r wakf i s p o s s i b l e . 
When t h e o b j e c t s of t h e waJ^f a r e c e r t a i n and 
d e f i n i t e i t v ; i l l n o t make t h e wakf an i n v a l i d one b e c a u s e 
no d e f i n i t e p o r t i o n of t h e p r o p e r t y i s i n d i c a t e d t o r e l i -
33 g i o u s o r c h a r i t a b l e p u r p o s e s of a p e r m a n e n t c h a r a c t e r . 
I f t h e main ob jec t : : , of t h e waJcif i n mak ing t h e wakf t u r n s 
o u t t o be i n v a l i d , t h e q u e s t i o n w h e t h e r t h e wakf p r o p e r t y 
c a n be a p p l i e d t o o t h e r r e l i g i o u s and c h a r i t a b l e p u r p o s e s 
30 . Ameer A l i MuhaKimadan Law, V o l . I I , 218 , 4 l 4 ( ed . 5 t h 19 28) 
3 1 , F y z e e , A, A. A, O u t l i n e s of Muhammadan Law 249 ( 1 9 7 4 ) , 
3 2 . S h e l l , E q u i t y , 80 ; 
3 3 . Md. N a s s a i r V. Md. Yusuf AIR 1954, C a l , 5 2 4 . 
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i s t o determined with re ference to the i n t e n t i o n of t h e 
t e s t a t o r . 
35 In Mohd. Sabir Ali V. Tahir Ali; the wakf deed 
mentioned t h a t i t was made t o c r e a t e a perpe tua l wakf for 
the wakif himself, h i s i s s u e and for c h a r i t a b l e purposes 
l i k e t o c l e a r and make r e p a i r s of t h e mosque, payment t o 
p i lg r ims t o Mecca, and s a c r i f i c e on Baqrid day and help t o 
the poor and promising muslim stutlonts;. In para 22 Of 
the deed i t was mentioned t h a t ' i f God forbid a t any time 
the re be none e n t i t l e d to t he o f f ice of Mutciwalliship 
according t o the terms mentioned above, then the wakf prop-
e r ty sha l l be t r a n s f e r r e d t o the Treasurer of the Char i tab le 
EndovvTnents and the Government sha l l have the power to make 
proper arrangements to spend the income for those r e l i g i o u s 
purposes which have been mentioned above. I t was held t h a t 
the re i s an u l t ima te benef i t for cha r i t y " . 
In tlie Game case i t was fu r ther held t h a t where 
the main object of the waJ^if in making the wakf t u rn s out 
t o be i nva l id , the quest ion v;hethoi: the wakf proper ty can 
be applied to other rrligiou;:; nn<i c h a r i t a b l e purposes i s 
34. Md. S a b i r A l i V. T a h i r A l i , AIR 1957, A l l . 95 
3 5 . AIU 1957 , A l l . 9 5 . 
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t o be determined with re fe rence to the i n t e n t i o n of the 
t e s t a t o r . The dominant i n t e n t i o n of t h e wa]cif in c rea t ing 
the wakf in quest ion was c l e a r l y to t i e up the proper ty 
for the benef i t of the t e s t a t o r himself and h i s descendants 
and r e l a t i o n s . Me even made a provis ion for the e n t i r e income 
of the proper ty t o be spent by himself during h i s l i f e time 
in whatever manner he considered proiJer. His descendants 
who were mutawall is were given an absolu te r i g h t t o spend 
whatever was t o be saved from the income of the proper ty 
a f t e r defraying expenses mentioned in the deed. I t was held 
t h a t the v/akif did not express a general c h a r i t a b l e i n t e n -
t ion in favour of the poor or other c h a r i t a b l e ob jec t s for 
the benef i t of the publ ic genera l ly so long as any of h i s 
descendants was a l i ve . In these circumstances i t would 
be v i o l a t i n g the i n t e n t i o n s of the wc.il<:if to turn the wakf 
from a wakf a l a l - e u l a d i n t o a publ ic waJcf by applying the 
income of the waJcf proper ty to publ ic and c h a r i t a b l e purp-
oses. The vjoJcf must, t l ierefore, be htild t o be inva l id ' as a 
whole as v.1 olrifc.i ng thr> pj; ovi slonn of 3.12 of Oudh Es ta te /vct. 
But thougli the v.'olcf f a i l ed as a v/a]i:f the d i r e c t i o n s contained 
in i t for the payitienh of niaintrnonco allov/ance and r i g h t of 
rcr.idence in favoui ol pfrr-onr who v;ere a l i v e a t the date 
of tlie death of t he v;akif and for the ojcpenses t o be incur red 
in respec t of c h a r i t i e s could bo held to be binding on the 
he i r , as being the l a s t word and testament of the wakif. " 
I 8 
(d) SUPERSTITUTIOUS PURIO^JES- UUKSTIUN OF V/vLIDlTY PURFQSK 
AND DCCTORINJj. OF CYPRES -
The o b j e c t v^^hich i s s o u g h t t o a d v a n c e by a wakf m u s t 
n o t be o p p o s e d t o t h e g e n e r a l r e l i g i o u s p o l i c y of I s l am^ 
so a s t o i n v o l v e s i n , s u c h a s t h e b u i l d i n g of C h u r c h e s and 
t e m p l e s , t h e e n c o u r a g e m e n t of o f f e n c e s a g a i n s t s o c i e t y , s u c h 
a s h i g h way r o b b e r y and t h e l i k e , and mus t be c h a r i t a b l e i n 
t h e v e r y g e n e r a l s e n s e of b e i n g come b e n e f i t t o men, 
37 
I n Mt. B i b i K u b r a Begum V, J a i n a n d a n P r a s a d w h i l e 
e x a m i n i n g d e e d s of wakf h e l d t h a t t l i e t r a n s a c t i o n s e v i d e n c e d 
by t h e d e e d s of walcf e x e c u t e d by t h e Nawab a r e c l e a r l y f o r 
t h e p u r p o s e of d e f e a t i n g o r d e l a y i n g h i s c r e d i t o r s , and t h e s e 
d e e d s , on s u c h a f i n d i n g a r e l i a b l e t o be d e c l a r e d a s b e i n g 
v o i d a s a g a i n s t h i s c r e d i t o r s . The c o n t e n t i o n t h a t t h e wakf 
w e r e , i n f a c t , c r e a t e d and t r o n s f e r of t h e p r o p e r t i e s s u b j e c t 
m a t t e r of wakf had taj-cen p l a c e i n f a v o u r of t h e M u t a w a l l i s 
be c o r r e c t , even t h e n t h e t r a n s f e r cen s t i l l be a v o i d e d a t 
t h e o p t i o n of t h e c r e d i t o r a s p r o v i d e d by S e c , 53 p a r a 1 of 
t h e T. P . Act p r o v i d e d t h e t r a n s f e r v/as made w i t h i n t e n t t o 
d e f e a t o r d e l a y t h e c r e d i t o r s . 
I n t h e s.iine casa i t v.'as f u r t l i c i c o n t e n d e d t h a t a 
\ ; a ) t f - a l a l - ; m l a ( 3 i , c . a \-ir\hi. f<'i (:!)>j b c n e i i t of Llie V;a]<:if' 3 
36, B i b h a j a n V. K a l b I luca ln A . l . i i . 1931 A l l . 136 ) . 
37, AIR 19 5 5 InhrKi 27U. 
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family and hir; descendants. If c rea ted exclus ive ly for t h e i r 
benef i t , i s i nva l i d , but i f c rea ted for t he benef i t of t he 
waki f ' s family, ch i ldren and descendants as a lso for Charlty-
the pos i t i on a f t e r and before the wakf Act of 1913 i s diff-
erent . Before t he v;akf Act, such a v->;akf was va l id i f t he re 
was "a subs t an t i a l dedicat ion of the proper ty to c h a r i t a b l e 
30 uses a t some per iod of time or o ther" . But, i f the 
primary object of the waJcf wts "for the aggrandisement" of 
the feoriiily and the g i f t to c h a r i t y was i l l u s o r y , the e n t i r e 
39 wakf was i n v a l i d . Now under the wak i Act a wakf for the 
benef i t of the fairiily i s valici, even i f the g i f t to cha r i t y 
i s i l l u s o r y , but i t i s necess<ry under the Act t h a t t he r e 
should be an u l t ima te g i l t to c h a r i t y . 
The law was and i s the same for both Shia and Sunni 
sec t ions with c e r t a i n marked defferences under the Hanafi 
lav;, a wakif may rcr.crvc tlm usufruct of the endowed 
property for himself for h i s l i f e , wliereas under Shia law, 
a vokf i s not va l id un less the wakif d i v e s t s himself of 
the Ownership of the property as nleo of i t s usufruct or 
as t h e i r l o rdsh ips of the j u d i c i a l committee said, "the 
v.'alcif mu.'-,t not "eat" out of the wakf" , tlien, under the Shia 
law, a walcif cannot provide for ti ie payment of h i s personal 
debts . 
38 . Mohd. A s h o n u l l a h V, /^jriarclianc Kundu, 1917 I n d , App. 28 . 
39 . Abdul Fatni,-, Mohc-'jumad V. Ra.samaya Uhur, 19 22 I n d App, 7 6 . 
4 0 . I n Abedi Begum V K a n i z Z a i n a b /an 1927 P . C . 2 ( a ) . 
on 
4 1 
I n Mt. b i L i Kubra V. J a i n a n d a n f r a s a d , w h i l e 
d e a l i n c j w i t h a p p l i c a b i l i t y of Sec . 53 T. F . Act t o S h i a 
h e l d t h a t "no lav/ of any c i v i l i z e d coniniunity o r c o u n t r y 
can p ^ i i i i i t LranLJoct ioai j t o be luode l o t a v o i d i n g payment 
of o n e ' L> d e b t s , and v.here a t r a n s a c t i o n h a s been so 
made w i t h t h a t p u r p o s e i n v i e w i t o u g h t n o t t o be 
u p h e l d . Not o n l y i n IiUhaminadan law b u t i n lav;s of a l l 
c i v i l i z e d c o u u u u n i t i c s i t i s c o r d i n a l p r i n c i p l e t h a t i t 
i s o n e ' s f i r s t d u t y t o a r r a n g e f o r t h e payment of o n e ' s 
d e b t s b e f o r e g i f t s a r e made o r v/akfs a r e c r e a t e d . 
HOW FJ^i PURPOSES Cm BE EXTH^DED 
THE APPLICATION OF CYPRES DOCTRINE ; 
T y a b j i o b s e t v e s t h a t w h e r e a d e d i c a t i o n by way of 
wakf e x p r e s s e s o r i m p l i e s a g e n e r a l c h a r i t a b l e i n t e n t i o n , 
b u t e i t h e r s p e c i e d o b j e c t s t h a t h a v e f a i l e d , t h e 
p r o p e r t y may, by an o r d e r of t h e c o u r t , be d e v o t e d t o 
t h e p o o r , o r t o c h a r i t a b l e o b j e c t s a p p r o x i m a t i n g t o t h o s e 
42 t h a t h a v e f a i l e d . 
A d e d i c a t i o n made g e n e r a l l y f o r c h a r i t y o r f o r good 
o b j e c t s , v;iLliouL s p c c j fyJny t hu i i , may be g i v e n e f f e c t t o , 
43 i f n e c e s s a r y , by t h e c o u r t f r a m i n g a scheme, Where a 
4 1 . AIR 1955 P a t n u 270 . 
42 . Ti^abj i P r i n c i p l e s of Musl im Law, 4 8 l ( e d I V t h ) ( N . D , ) . 
4 3 . TbJd, S h c j k h Rumzan V,Mt. Rahmani , AIR 1 9 3 1 , 7 Luck, 301. 
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a d e d i c a t i o n by way of wakf i s p u r p o r t e d t o be made 
w i t h o u t s p e c i f y i n g i t s o b j e c t s and t h e v-.-alvif t a k e s 
no stef . t o g i v e e f f e c t t o t h e d e d i c a t i o n , an i n f e r e n c e 
may btj dr^ivjn t h u t no dcdj co i t ion van i n good f a i t h 
i n t e n d e d o r c o m p l e t e d . 
D e s p i t e t h e c o n l l i c t of o p i n i o n on t l i e s u b j e c t , 
t h e l a t u s L t e n d e n c y aL 'pears t o be t o a g r e e w i t h t l i e 
v i ews : of /jiieer A l i and T y a b j i and t o h o l d t h a t ; 
1. Once i t i ^ c l coL t h a t t h e b o n a f i d e i n t e n t i o n on t h e 
p a r t of t h e i-yakif t o c r e a t e a vjokf, and d i v e s t h i m s e l f 
ccm[ . l cLe ly of th ( ; i . r o p i . r t y t h e r e i s ^ good vval:f which 
w i l l n o t be aUov .ed t o t a i l . 
A v a l i d wakf may t h u s be c o n s c i t u t e d : 
(a) Where t h e o b j e c t s a r e n o t s i j e c i f i e d a t a l l . 
(b) Where t h e o b j e c t s f a i l a s b e i n g i m p r a c t i c a b l e o r , 
(c) Where t h e o b j e c t s a r e p a r t l y v a l i d and p a r t l y n o t v a l i d . 
I n c a s e s (a) and ( b ) , t h e c y p r e s d o c t r i n e may be 
44 
a p p l i e d , and i n c a s e (e) t h e v a l i d o b j e c t s may be 
a c c e p t e d by t h e c o u r t and t h e o t h e r s r e j e c t e d . 
2. The £)Ocr, by n e c e s s a r y i m p l i c a t i o n , c o n s t i t u t e t h e 
u l t i m a t e b e n e f i c i a r i e s of e v e r y wakf. 
The I n d i a n C o u r t s h a v e h e l d i n c o n s o n a n c e v.dth 
E n g l i s h d o c t r i n e s t h a t when t h e c h a r i t a b l e g i f t i s not 
44 . C i t e d by li.K. K u k e r j e a , 127; C a l . 30 3 ( i . C ) . 
e 
a b s o l u t e b u t c o n d i t i o n a l and i s c o n t i n g e n t on t h e 
fulf i lrncii i i t , of c e r t a i n c o n a i t i o n s v;hich a r e n o t f u l f i -
l l e d , no c h a r i t a b l e t r u s t i s a t a l l b r o u g h t i n t o 
e x i s t e n c e and no q u e s t i o n of a p p l i c a t i o n of C y p r e s 
d o c t r i n e a r i s e s . 
Almost a l l t h e p r i n c i p l e s of £ n g l i s h law have been 
a d o p t e d by I n d i a n c o u r t s . I n l i ayo r of Lyons V, A.G. of 
45 Benga l i t was h e l d t h a t a s soon a s a s p e c i f i c c h a - c i t a b l 
b e q u e s t f a i l s , t h e c o u r t g e t s j u r i s d i c t i o n t o a c t on t h e 
c y p r e s p r i n c i p l e , n o m a t t e r w h e t h e r t h e r e s i d u e i s g i v e n 
t o c h a r i t y o r n o t , u n l e s s upon a c o n t r u c t i o n of t h e v ; i l l 
a d i r e c t i o n cuii be i m p l i e d t h a t thie b e q u e s t , i f i t f a i l s , 
s h o u l d go t o t h e r e s i d u e . I n a p p l y i n g t h e c y p r e s d o c t r i n e , 
s e a r c h s h o u l d be made f o r o b j e c t s s k i n t o t h a t wh ich h a s 
f a i l e d , though- t h e c o u r t h a v e r e g a r d t o t h e o t h e r o b j e c t s 
of t h e t e s t a t o r ' s b o u n t y a s m e n t i o n e d i n t h e w i l l . The 
c o u r t h a s n o r i g tit t o s e t a s i d e t h e w i s h e s of t h e t e s t a t o r 
and s u b s t i t u t e a n o t h e r c h a r i t y i n p l a c e of one d i r e c t e d t o 
be e s t a b l i s h e d by him s i m p l y b e c a u s e i t m i g h t n o t be so 
46 
u s e f u l a s some o t h e r t h a t t h e c o u r t m i g h t s u b s t i t u t e . 
I t i s n o t n e c e s s a r y , however , t o a t t r a c t t h e C y p r e s d o c t -
r i n e t h a t i t s h o u l d b e p h y s i c a l l y i m p o s s i b l e t o c a r r y o u t 
4 5 . A. G. of Bombay V. F a r d o o n j i A r d e s h i r , AIU 1913 Bom, L. R. 
332 . 
46 . V i d e i n t l i e m a t t e r of I lo rmus j i Fromji i ; a rden ,AlR , 
1932 Bom. 214. 
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t he o r ig ina l object of the donor under a l l conceibable 
circumstances. I t i s enough, i f i t i s imprac t icable or 
has become va lue l e s s owing to a l t e r e d circumstances and 
tl»e object eauiioL IJC Cciiried out in the manner and 
fotii i i n L e n d e d by t h e d o n o r . 
DIVKRSICN GI'' TRUST tkOPERTY ; 
A r e l i g i o u s sect or denomination has tlie undoubted 
r igl i t guarcinteed by tiie c o n s t i t u t i o n to manage i t s own 
a f f a i r s in luuLLeis oj. r e l i g ion and tiii s Includes the riglit 
t o spend the t r u s t proper ty or i t s income for t he r e l i g i o u s 
purposes and ob jec t s ind ica ted by the founder of t h e t r u s t 
or e s t ab l i shed by usage obtaining in a p a r t i c u l a r i n s t i t u t i o n . 
To d i v e r t the t r u s t proper ty or funds lor purposes v/hich an 
au thor i ty c rea ted under s t a t e Act or the cour t considers 
expedient or proper , although the o r i g i n a l ob jec t s of the 
founder can s t i l l be c a r r i e d out, i s en unv;arr ant able 
encroachment on the freedoia of r e l i g i o u s i n s t i t u t i o n s in 
regard t o tUe management of t h e i r r e l i g i o u s a f f a i r s . 
C H A P T E R - I I 
CREATIGW OF ENDOV^ I^ENT 
9:'' 
C H A P T E R - I I 
CREATION OF ENDOWMENTS 
( a) Form a l l t i e s -
Accordi iay t o Abu Yusuf a d e d i c a t i o n of wakf I s 
c o m p l e t e , by t h e mere d e c l a r a t i o n . N e i t h e r d e l i v e r y of 
p o s s e s s i o n n o r a p p o i n t m e n t of I l u t w a l l i s i s e s s e n t i a l . 
T h i s v i e w h a s been a d o p t e d by t h e m o s t of t h e High C o u r t s 
i n I n d i a . 
A c c o r d i n g t o Imam Mohananad, however , a vjakf i s 
n o t c o m p l e t e u n l e s s : 
( i ) t h e r e i s a d e c l a r a t i o n , c o o p l e d w i t h 
(11) api o i n t m e n t o t m u t a w u l J i s , and 
2 ( i l l ) d e l i v e r y of p o s s e s s i o n . 
The d o c t r i n e of Imam Kuhammad i s n o t f o l l o w e d i n 
I n d i a , D e l i v e r y of p o s s e s s i o n , however , i s u n n e c e s s a r y where 
3 
t h e w a k i f c o n s t i t u t e s h i m s e l f t h e m u t w a l l i . 
The S h i i t e I t h n a ' A s h a r i l aw i s s i m i l a r t o t h e v i e w 
of Imam Muhainm£id and i n s i s t s on d e l i v e r y of p o s s e s s i o n , 
B a i l l i e s a y s , ' T h e c o n t r a c t i s n o t r e n d e r e d o b l i g a t o r y e x c e p t 
4 
by g i v i n g p o s s e s s i o n i . e . d e e d of wakf, 
T a y a b j l h a s r e p r e s e n t e d t h e t r u e e f f e c t of a l l 
a u t h o r i t i e s by t h e f o l l o w i n g p r o p o s i t i o n s a p p l i c a b l e t o 
Sunn i a s w e l l a s S h i a l aw : -
1 . M. Yaseen V. Reliinat I l a h i AIR(19 47) A l l . 5 2 0 . 
2 . M u l l d , i r l n c i p l e s of huhammadan Lav;, 2 4 6 ( l 5 t h ed, 1 9 6 1 ) . 
3 . F a y z e e A. A, A. ( O u t l i n e s of Mohammadan Law 2 4 0 ( 1 9 7 8 ) . 
4. B a i l l i e ' s , Digest , 212. 
o 5 
"Dedication by way of wakf Is completed when the 
wakif makes a declaration in good faith with a real intention 
of divesting himself of the ownership of the property which 
he intends to dedicate. " 
(a) if he nominates another person as mutawalli such 
Intention in ordiniarily evidenced by delivery of the walcf 
property to him as mutawalli, failure so to deliver need at 
least some explanations want of such intention may be inferred 
if there is no explanation; 
(b) the fact that no person is nominated as mutawalli,does 
not necessarily show a want of such intention; it may (in 
proper cases ) be presumed that the wakif himself intended to 
act as mutawalli i but this last presumption may be rebutted 
by evidence that the wakif did not act as such, and neither 
himself gave , nor requested (or permitted ) another to give, 
any effect to his declaration, or by evidence of similar circ-
umstances J and the circumstances may warrant the Inference 
that the declaration was not made in good faith and that the 
Owner had no intention of divesting himself of the ownership 
of the property ; in which case no valid dedication will take 
place", 
A wakfnama, by which immoveable property of the value 
of Rs, 100/- or more is dedicated by way of wakf, requires to 
5, Tyabji, Principles of Muslim Law, 559, 
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be r eg i s t e rod under sec.17(1)(b) of the Indian Reg i s t r a t ion 
Act (1908) . 
A document wliich c r e a t e s a wakf, ext inguishes the 
property of Lhe s e t t l o r or wakif, and thus r e q u i r e s r e g i s t -
r a t i o n , but a document v/hich merely t r a n s f e r s the r i g h t of 
the mutawalli in t he wakf, does not c r e a t e or assign proper ty , 
7 
and does not r equ i r e t o be r e g i s t e r e d . 
The c rea t ion of a wakf does not r equ i r e the use 
of any p a r t i c u l a i words, but the i n t e n t i o n to s e t t l e the 
proper ty in iJerpetui ty must be made c l ea r whether by the 
use of the word walcf or otherwise. 
I f a v/akf i s in t he shape of an i n s t i t u t i o n for 
publ ic use, such as a mosque, a r e s t house of t r a v e l l e r s 
and the l i k e , some act i s necessary by which dedicat ion t o 
pub l ic use may be in fe r r ed . Whether the de l ivery of possession 
t o a t r u s t e e a t t he time of making a wakf i s necessary in 
law, the weight of j u r i s t i c opinion seems t o l i e in favour 
of Abu Hani f a ' s view according t o which de l ive ry of possession 
i s not necessary. 
Once wakf i s pooperly made i t cannot be revoked and 
9 
any repugnant cond i t ions would f a i l , A dedicat ion by way of 
wakf may be e i t h e r o ra l or in wr i t ing . I t may be in any 
6. M. RustuJii Ali V. Mustaq Husain, AIR(1920) 471, A-224. 
7, Fyzee, A, A,/u , Out l ines of Muhammadan Law, 24(1974), 
8, Abdur Rahim, Muhammadan Jur ispcudence,308, 
9. Ib id , a t 309, 
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appropr ia te worda shov;ing an i n t e n t i o n t o dedica te the 
proper ty by way ol wuki:. The use oi world wakt i s ne i the r 
11 e s s e n t i a l nor conclusive t o show the in t en t ion so t o 
ded ica te . Dedication may be i n f e r r e d frcro long user by way 
of wakf. A bclieme framed by the cour t may take the place of 
12 the ded ica t ion . The e s s e n t i a l s of a wakf, as far as the 
cour t i s concerned, are a dec l a ra t ion of endowment and 
13 de l ive ry of possession t o the mutawall i . 
Where the wakf deed con ta ins t he dec la ra t ion of 
endowment and the statement t h a t t he wakif would be the 
f i r s t mutawalli and remain so for h i s l i f e - t i m e , h i s s t a t e -
ment amounts to a statement t h a t he had d ives ted himself of 
the possession as p r i v a t e owner and taken over possession as 
mutawall i . 
I t i s e s s e n t i a l t o the v a l i d i t y of a wakf t h a t the 
v;akif should ac tua l ly d ives t himself of the proper ty to be 
made wakf, A mere dec la ra t ion of i n t e n t i o n by i t s e l f v/ould 
15 
not c o n s t i t u t e ded ica t ion . But where t he s e t t l o r had made 
a formal dec la ra t ion of endowment and has used the expression 
'Wakf, i n d i c a t e s t h a t he r e l ingu i shed the p r o p e r t i e s which 
are consigned to the custody of God. The dedicat ion need 
not , however, be express but may be in fe r red from the fac t s 
17 
and the circumstances, 
10. Importance of i n t e n t i o n shown by such cases as Shu Har 
Parsad V, Fazal(19 33) 60, I , A, 116; Zafar Husain V.Md, 
Ghias-uddin (1937) Lah, 276. 
1 1 . Muhammad Haniid V, K i a n Malimud , (1922)50 I , A. 92 , 1 0 4. 
12. Tyabji Faiz Badruadin , P r i n c i p l e s Df-:Muslim Law, 542, 
13. Anjuman Is lamia V, Latafa t All , AIR, i9 50 All. 109, 
14. Ib id , 
15. Mohd. Imdad Ullah V,Mt. Bismlllah, AIR ,1946,All, 468. 
16. Govinda Chandra V. Abdul Majid AIR 1544 Cal.L.R. 329. 
17. Nanhoo Beg V, Gulam Husain AIR 1951 Nag.39. 
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18 In Muhammad Sabir All V, Tahir All i t was held 
t h a t "A number of r u l i n g s have been c i t e d at the bar in 
support of t h e content ion t h a t a wakf becomes complete when 
a dec l a ra t ion t o t h a t e f fec t i s made by t h e wakif and no 
19 de l ivery of possession i s r equ i red" . 
No de l ivery of possession i s , t h e r e f o r e , required in 
the case of walcf, e spec i a l l y when the f i r s t mutawalli happens 
t o be the wakif himself and no s ign i f i cance can a t t ach to the 
cxnission to ge t the mutation of names effected a f t e r the wakf 
had been made. Even i f the wakif a f t e r making a bonafide wakf 
deals with t he proper ty as h i s own, or pu t s the proper ty to h i s 
Oivn use, these a c t s of h i s w i l l only amount t o a breach of 
t r u s t and would not in any way af fec t the v a l i d i t y of the 
wakf i f the wakf when made was otherwise val idi ' 
I t was fur ther held t h a t t he de f in i t i on of wakf does 
not r e q u i r e t h a t t h e r e should be an express t r a n s f e r of the 
corpus oi the i>roperty to God. ironi the fact t ha t a wakf 
has been c rea ted for t h e purposes which are considered, by 
Muhammadan Law to be r e l i g i o u s and c h a r i t a b l e i t i s implied 
t h a t the wakif has t r ans fe red the ownership of wakf property 
in p e r p e t u i t y t o God. 
18 . AIR 1957 A l l . 9 5 . 
19. Muhammad Yasi n V. Ualuuat I l l a h i AIR 1947 A l l . 201 
i n wlilcli t h e v i ew litiLi been c n d o r a e d , 
2 0 . Mohd. S a b i r A l l V. T a h i r A l l AIR, 1957, A l l . 9 5 . 
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It was also held that where the due execution and 
due attestation of the wakf deed has been established and 
not challenged^ the onus liesupon the party to prove by 
cogent and convincing evidence that the deed was a colour-
able or a fictitious transaction, 
2i 
In Masood Ali Khan V, Ashfaq it was held that 
a wakfnama executed during illness-amounting marzulmaut will 
not be binding, 
22 
In Hussain V, Salah it was held that rules regar-
ding trusts cannot be api>lied to Muhammadan wakfs. No proof 
that certain property was purchased by wakif out of Income of 
endowed property- such property not dedicated expressly by 
uttering words with intention oi creating wakf cannot be 
followed as trust, 
23 
In COiiJiir, of Wakf V. Mohammad Mohsin wh i l e 
d e a l i n g witii a i m p o r t a n t q u e s t i o n 'whe the r a v;akf of t h e 
w o r d ' s p r o p e r t y c r e a t e d by a Guardian appo in t ed under t h e 
Guardian i s w i t h o u t j u r i s d i c t i o n . 
I t wos he ld t h a t under t h e Muhammadan Law, no one 
bu t t h e owner of t h e p r o p e r t y can make a wakf of i t . Hence 
t h e c o u r t cannot under Sec. 29 s a n c t i o n t h e c r e a t i o n of a 
wakf of t h e m i n o r ' s p r o p e r t i e s by t h e g u a r d i a n . Such a san-
c t i o n i i mode wiJ1 be wi thou t j u r i s d i c t i o n , 
2 1 , AIR 1957, A l l , 395. 
22, AIH 1953, Hyd. 195, 
23, AIR 1954, C a l . 4 6 3 . 
o 0 
24 I n Mohammad N a s s a i r V, Mohammad Yusuf i t was 
h e l d t h a t one of t h e e s s e n t i a l c o n d i t i o n s of a v a l i d wakf 
i s t h a t t h e a p i ^ r o p r i a t i o n mus t be a t o n c e a c o m p l e t e o n e -
when t h e o b j e c t L J oi t l i o wukl a r e c t j r t u i n and d e i i n l t e i t 
w i l l n o t ma)':e t h e wakf an i n v a l i d one h e c a u s e no d e f i n i t e p o r -
t i o n of t h e p r o p e r t y o r s p e c i f i c amount o r p r o p o r t i o n of t h e 
i ncome i s d e d i c a t e d t o r e l i g i o u s o r c h a r i t a b l e p u r p o s e s of 
a p e r m a n e n t c h a r a c t e r , 
CREATION OF VVAKF BY LONG USER ; 
26 I n Mohammad Shah V, F a s h u d d i n A n s a r i Bose J . 
h e l d thfet a s a m a t t e r of l aw a wakf n o r m a l l y r e q u i r e s e x p r e s s 
d e d i c a t i o n b u t i f t h e l a n d h a s been d e d i c a t e d from t i m e imm-
e m o r i a l f o r a r e l i g i o u s p u r p o s e t h e n t h e l a n d i s by u s e r wakf 
a l t h o u g h t h e r e i s no e v i d e n c e of an e x p r e s s d e d i c a t i o n . Thus 
w h e r e an a r e a i s added by t h e m u t a w a l l i ' s by way c o n s t r u c t i o n 
of r o o m s , t o t h e o r i g i n a l mosque , and i s u s e d by t h e p u b l i c 
f o r r e l i g i o u s p u r p o s e s a l o n g w i t h t h e o l d mosque . The who le 
becomes a c c o r d i n g l y wakf by u s e r . Hovjever t h e u s e r mus t be of 
s u c h an u n e q u i v o c a l n a t u r e wh ich c a n o n l y l e a d t o an i n f e r e n c e 
of d e d i c a t i o n of t h e p r o p e r t y t o t h e wakf. 
Where t h e p r o p e r t y i s d e a l t w i t h a s a p r i v a t e p r o p e r t y 
and m o r t a g a g e d e c r e e i s o b t a i n e d i n r e s p e c t of i t and t h e 
24 . AIR 1954 G a l , 524 . 
2 5 . G h a z e n f a r Husa in V. Mt, Ahmadi B i b i AIR 19 30 A l l . 
169; Mohd, Kazim V. Abi S a g h i r AIR 19 32 P a t . 3 3 , 
26 . AIR 1956, S. C. 7 l 4 , Mot i Shah V, Abdul G h a f f a r Khan, 
AIU , 1 9 5 0 , Ncig. 3U; B a l l a b h Daa V, Nur Mohammad 
AIR 19 36, ( P . C.) 83 r e l i e d upon ; J w a h a r Beg V. 
Abdul A z i z AIR, 1956, Nag. 257; 
Ramzan Momin V, D a s a r a t h AIR, 1953 , P a t n a 138; 
C o u r t of w a r d s V. I l a h i Baksh , 1940 C a l . 297 ( P . C . ) ; 
B a l l a b h Das V.Nur Mohd, AIR, 19 36, P . C . 8 3 ; T y a b j i , 
; jcc. -ISM, ii(>tc:J 9 and 10; ^ . u ] l a Sec . ] 8 8 . 
decree holder sells it these facts militate against the 
27 inference of dedication to religious or charitable purpose. 
(b) ILLUSCf^ Y ENDOVJMKNT j 
A dedication cannot be validly made so as to defeat 
or delay the rights of creditors ; and a dedication having such 
effect may be avoided by any, creditor whose rights are defeated 
or delayed. 
It is open to the persons challenging a wakf to 
show that the wakf even though formally declared was never 
intended to be acted upon. For that purpose, the court has 
to look primarily to the surrounding facts and circumstances 
as well as to the conduct of wakif himself after the wakfnama 
has been executed. The question whether the wakfnama was in 
fact acted upon or not is not strictly relevant except as 
29 
a means of aijd by way of step for determining that intention. 
Where the subject of wakf was dwelling house which was inten-
ded to be used as a place of residence by the mutawallis 
and the vacant lands yielding some small income and there 
was nothing to show that the vacant lands could fetch a large 
Income, and that only an insignificant part would be required 
27. Azizuddin V. Ramzan Shah A.I.R. 1933, Nag. 115; Court of 
Wards V. Illahi Baksh A. I.R. 19 40 Cal. 297 (PC) and 
Mahar Husain V. Alim Ahmad A. I.R. 19 34 Bom. 257. 
28. Tyabji Principles of Mohammadan Law, para 461; Mohammad Ali 
V. Bismillah B. , 1930,35, C.W.N. 324-33 Bomb. L. R. 155 
(P. C ) ; Mohammad Ismail V. Hanuman P. (1938) AIR (FC) 290 
(Wakf only to save his other property frotri creditor set 
aside ); Mohammad Atimad Syed K. V.Kishori Lai (1932) All 
L.J. 414. 
29. K.P. Saxena, Muslim Luw, Edn. 3rd 462, citing Govlnda 
V. Abdul Majia (19 44) (l) L. R. Cal. 329. 
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for se rv ices of the tnosque and the bulk of i t could be absorbed 
by tlie dubcUiduiiLii ot thu foimdtjr, the t ru: i t cannot be said 
t o be i l l u s o r y . 
The person, who seeks t o n u l l i f y a wakf on account 
of i t s i l l u s o r y na tu re , would be required to prove the 
i l l u s o r y charac te r of the wakf and the burden of proof l i e s 
upon hini, 
BEN AMI ;>ND SHAM TRAt^oACTICN ; S e c . 5 3 TP A c t . 
The t r a n s f e r contemplated by the sect ion are t r a n s -
f e r s apparent ly well made and binding upon the p a r t i e s but 
voidable a t the option of a c r e d i t o r i f the t r a n s f e r was made 
with the i n t e n t i o n spec i f ied in the sect ion, i , e. v;here the re 
has taken p lace a t r a n s f e r which i s 'prima facie* va l id u n t i l 
set as ide . Such t r a n s f e r s must not be confused with t r a n s f e r s 
which are ben^jai, or colourable and v.hich are in fac t , no 
t r a n s f e r s , the t r a n s a c t i o n s being merely sham and never 
intended t o be opera t ing . In l a t t e r c l a s s of t r a n s a c t i o n s , 
t he r e being no t r a n s f e r , t h e proper ty , subject mat ter of the 
t r a n s f e r , remains in possession of the t r a n s f e r o r as before 
but placed in the benarni name of another, genera l ly t o defraud 
c r e d i t o r s . 
I t was fur ther held in Mst. Bibi Kubra Begum V. 
Jainandan P. t h a t a wakf-a la l -aulad , i . e . a wakf for the 
30. Bibi Jan V. Kali Husain 6 ALJ 115, 
31, Mt. Bibi Kubro Deyum V, Jainandan Prasad AIH 1955 
Patna 270. 
o 3 
b e n e f i t of t h e w a k i f ' s f a m i l y and h i s d e s c e n d a n t s , i f 
c r e a t e d e x c l u s i v e l y f o r t h e i r b e n e f i t s , i s i n v a l i d , b u t , 
i f c r e a t e d f o r t h e b e n e f i t of t h e w a k i f * s f a m i l y , c h i l d r e n 
and d e s c e n d a n t i j as a l s o f o r c h a r i t y - t h e p o s i t i o n a f t e r 
and b e f o r e t h e wakf Act of 1913 i s d i f f e r e n t . B e f o r e t h e 
wakf A c t , s u c h a wakf was v a l i d i f t h e r e was "a s u b s t a n t i a l 
d e d i c a t i o n of t h e p r o p e r t y t o c h a r i t a b l e u s e s a t some p e r i o d 
32 
of t i m e or o t h e r . But i f t h e p r i m a r y o b j e c t of t h e wakf 
was f o r t h e a g g r a n d i s e m e n t " of t h e f a m i l y and t h e g i f t t o 
33 
c h a r i t y was i l l u s o r y , t h e e n t i r e wakf was i n v a l i d . Now u n d e r 
t h e Wakf Ac t , a wakf f o r t h e b e n e f i t of t h e f a m i l y i s 
v a l i d , even i f t h e g i f t t o c h a r i t y i s i l l u s o r y , b u t i t i s 
neci.:^t;ary u n d e r t h e Act t h a t t h e r e s l iou ld be an u l t i m a t e 
g i f t t o c h c j i r t y . 
DIFFERENCE BhJTWEEt^  SHI A AND SUNNI LAW ; -
34 I n Mt. B i b i K u b r a V, J a i n a n d a n P r a s a d i t was h e l d 
t h a t t h e law was and i s t h e same f o r b o t h t h e s e c t s of Shi a 
and Sunn i w i t h c e r t a i n m a r k e d d i f f e r e n c e s , u n d e r t h e H a n a f i 
Law, a Wakif may r e s e r v e t h e u s u f r u c t of t h e endowed p r o p e r t y 
f o r h i m s e l f f o r h i s l i f e , w h e r e a s u n d e r S h i a Law, a wakf 
i s n o t v a l i d u n l e s s t h e wak i f d i v e s t s h i m s e l f of t h e o w n e r s h i p 
3 2 , Mohanunad A s h a n u l l a V, Amar Chand Kundu, 17 I , A. 28 , 
3 3 , Abdul Fatma Mahomed V, Rasamaya Dhur 22 I . A, 7 6 , 
34, AIR 1955 P a t n a p . 276, 
34 
of t h e p r o p e r t y a s a l s o of i t s u s u f r u c t o r a s t h e i r l o r d s h i p s 
35 i n Abedl Begum V. K a n i z Zainab^ " t h e wak i f mus t n o t ' e a t ' 
o u t o t w u k f ; t h e n , u n d e r t h e S h i a Ldw, a wak i f c a n n o t p r o v i d e 
f o r t h e payment of h i s p e r s o n a l d e b t s and, i f he d o e s so , 
t h e wakt would be i n v a l i d , t h o u g h a p r o v i s i o n f o r t h e payment 
of d e b t s c h a r g e d on t h e e s t a t e i s v a l i d , a s , f o r example , 
whe re t h e p r o p e r t y i s s u b j e c t t o a m o r t g a g e ; i n d e e d a p r o v i -
s i o n t h a t a H a n a f i Kuhammadan may l a w f u l l y c r e a t e a wakf f o r 
h i s own b e n e f i t o r w i t h p r o v i s i o n f o r payment of h i s d e b t s 
i s r e c o g n i s e d i n S . 3 ( b ) of t h e wakf Act of 1913 , i t s e l f , f o r , 
i t p r o v i d e s t h a t a H a n a f i Muhanimadan may c r e a t e a wakf a l s o 
f o r h i m s e l f c u r i n g h i s l i f e t i m e o r f o r t h e payment of h i s 
d e b t s o u t of t h e r e n t s and p r o f i t s of t h e p r o p e r t y d e d i c a t e d " , 
SHIA MUHAMI-iADAN AND SEC. 5 3 T . P . ACT 
No lav. of any c i v i l i z e d communi ty o r c o u n t r y can 
p e r m i t t r a n s a c t i o n s t o b e a v o i d i n g payment o n e ' s d e b t s , 
and w h e r e a t r a n s a c t i o n h a s b e e n so made w i t h t h a t p u r p o s e 
i n v i e w , i t o u g h t n o t t o be u p h e l d . No t o n l y i n Muhammadan 
Law b u t i n l a w s of a l l c i v i l i z e d C o m m u n i t i e s i t i s c a r d i n a l 
p r i n c i p l e t h u t i t i s o n e ' s f i r s t d u t y t o a r r a n g e f o r t h e 
paymen t o t o n e ' s d e b t s b e f o r e g i f t s a r e made o r wakfs a r e 
c r e a t e d . The p r o v i s i o n s of S e c . 53 T . F , Act a r e g e n e r a l i n 
t e r m s and g o v e r n a l l c o m m u n i t i e s ; a S h i a Muhammadan c a n n o t 
be e x c l u d e d from b e i n g g o v e r n e d by t h o s e p r o v i s i o n s . I t i s 
no d o u b t t r u e t h a t a S h i a Muhammadan c a n n o t make any p r o v i s i o n 
35 . AIR 19 27 (PC) 2. 
3 0 . Mt. B i b i K u b r a V. J a i n a n d a n P r a s a d AIR 1955 P a t . 2 7 1 . 
r j I -
for the payment of h i s debts while c rea t ing a wakf and no 
inference advcrae t o him can be drawn from h i s omission 
to ao so. 
^ Liliit^  Muhaiiunadan who was g r e a t l y indebted crea ted 
two wakfs without making any provis ion for t he payment of 
h i s debtS/ held t h a t the execution of the two deeds of wakf 
was with the i n t e n t i o n to defeat or delay h i s c r e d i t o r s and 
the t r a n s f e r could be declared void as agains t h i s c r e d i t o r s . 
(c) Endowment and I s sue of Perpetuat ion 
38 
"Perpe tu i ty" says the Fatwa-Almgiri, " i s a lso 
among the condi t ion of wakf according t o a l l opinions, 
though according to Abu Yusuf, the mention of i t i s not a 
39 condi t ion, and t h i s i s c o r r e c t . The a u t h o r i t i e s are 
unanimous as t o the fac t t h a t a wakf for l imi ted per iod i s 
void, but the r e a l c o n f l i c t l i e s as t o the e f fec t of the 
t r a n s a c t i o n when t h e r e i s no mention of i t s being perpetual . 
t r a n s a c t i o n when t h e r e i s no mention of i t s being perpetual . 
According t o Abu Yusuf, wakf which i s not expressly 
made for a l imi ted per iod, w i l l be presumed t o be perpetual 
and ef fec t wi l l be given t o i t , and i f t he objec ts f a i l , i t 
w i l l be presumed t o be for the benef i t of the poor in 
per J) e tu i t y , 
37. B i s m i l l a h Begum V. Tahsin Al i Khan, AIR 1930A11.462. 
38. Fatwa Almgi r i , 459. 
39. The same view has been exp res sed by Ameer Ali Muhammadan 
Law, V o l . 1 , 545-46 . 
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Ameer A l l p o i n t s o u t t h a t , i n a c c o r d a n c e w i t h t h e 
v i e w of e a r l y j u r i s t s , o n c e a p a r t i c u l a r p r o p e r t y i s 
d e d i c a t e d by way of wakf, t h e r i g h t of wak i f i s e x t i n g u i s h e d 
f o r e v e r , and t h e r e f o r e , wh^re a p p r o p r i a t e ana t e c h n i c a l 
w o r d s a r e u s e d , i t i s u n n e c e s s a r y t o s a y t h a t t h e d e d i c a t i o n 
i s p e r m a n e n t . For i n s t a n c e , w h e r e t h e l e g a l t e r m s ' o r 
'Mankufa* ( i n r e l a t i o n t o t h e p r o p e r t y ) a r e u s e d , per inance 
w i l l b e p r e s u m e d , as a m a t t e r of l aw , and t h e u l t i m a t e b e n e f i t 
40 
w i l l go t o Lhe p o o r , t l iough unneuiicd. 
Abu H a n i f a and Imam Muhammad a r e of o p i n i o n t h a t 
t h e wakf w i l l be v o i d i n b o t h c a s e s ( i ) f a i l u r e t o m e n t i o n 
t h a t t h e wakf i s t o p r e v a i l i n p e r p e t u i t y ; ( i i ) and f a i l u r e 
t o d e s i g n a t e o b j e c t s t h a t w i l l c o n t i n u e i n p e r p e t u i t y . Under 
t h e S h i a Law a l s o a wakf f o r a l i m i t e d p e r i o d i s v o i d . I t i s 
a l s o v o i d i n c a s e s where t h e o b j e c t s a r e s u c h t h e t h e y 
w i l l n o t n e c e s s a r i l y c o n t i n u e i n p e r p e t u i t y and a r e l i a b l e 
t o f a i l , and t h e r e i s no p r o v i s i o n a s t o who s h a l l be 
b e n e f i t t e d by t h e wakf, p r o p e r t y when t h e s a i d o b j e c t s f a i l . 
The S h a r a y a - u l - I s l a m s u p p o r t s t h e v i e w t h a t t h e 
wakf w i l l be g i v e n e f f e c t t o so l o n g a s t h e s a i d o b j e c t s 
a r e i n e x i s t e n c e , and t h e r e a f t e r t h e wakf p r o p e r t y w i l l 
r e v e r t t o t h e wak i f o r h i s h e i r s . 
4 0 . Syed Ahmed V, J u l a i h a B i b i (19 47) Mad. 480 . 
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O t h e r a u t h o r i t i e s h o l d t h a t on t h e f a i l u r e of t h e 
s a i d o b j e c t s , t h e v/akf t ^^ope r ty w i l l r e v e r t t o t h e b e n e f i t i -
a r i e s . The S h a r a y a u l I s lant , however , d o e s n o t s u p p o r t t h i s 
41 
v i e w . 
42 The wakf Act 1913 l a y s down t h a t i n a wakf. 
43 t h e d e d i c a t i o n mus t b e ' a n d i n t h e c a s e of w a J c f - a l a l - a u l e d 
t h e u l t i m a t e b e n e f i t mus t b e ' e x p r e s s l y o r i m p l i e d l y r e s e r v e d 
f o r t h e p o o r o r f o r any o t h e r p u r p o s e r e c o g n i s e d by t h e 
Mussalman Law a s a r e l i g i o u s , p i o u s o r c h a r i t a b l e p u r p o s e 
of a p e r m a n e n t c h a r a c t e r . Thus even i n t h e even i n t h e c a s e 
of a f a m i l y wakf, t h e f o u n d a t i o n would c o n t i n u e t o f u n c t i o n 
44 f o r t h e b e n e f i t of h u m a n i t y . R e g a r d i n g t h e w o r d * i m p l i e d l y * 
r e c e n t a u t h o r i t i e s seeiri t o l a y down t h a t some c l e a r i n d i c a t i o n 
45 i s n e c e s s a r y . I t h a s , however , been h e l d t h a t m e r e u s e 
of t h e w o r d ' w a k f may i t s e l f be t a k e n t o i m p l y an u l t i m a t e 
d e d i c a t i o n f o r t h e p o o r o r f o r o t h e r u n f a i l i n g c h a r i t a b l e 
o b j e c t s . 
Wakfs g o v e r n e d by r u l e s a g a i n s t p e r p e t u i t y and 
s u c c e s s i v e f u t u r e l i f e - i n t e r e s t s i n f a v o u r of unborn p e r s o n s , 
47 
a r e v a l i d by t h e Musl im Law of v;akf. 
41. B a i l l i e ' s Digest, 218, 
4 2 . Wakf Act 1913 S e c . 2(1) . 
^^» i i i i ^ * S e c , 3 p r o v i s o , 
4 4 . Wi l son Anglo Muhaimiiadan Law, 317, Sec . 317, I n t h e comment 
he p o i n t s o u t t h a t t h e j u a l i k i j u r i t s c o n s i d e r a t e m p o r a r y 
wakf v a l i d , 
4 5 . Gulam Mohd. V. Ghulam H u 3 a l n ( 1 9 3 l ) 5 9 . 1 . A. 
4 6 . Syed Ahmed V. J u l a i h a B i b i (1947) AIR Mad. 480 . 
4 7 . S a a d a t Kamel Hanuxn V. P a l i s t i n e , AIR, 19 39, P . C. 185. 
C H A P T E R - I I I 
PUBLIC AND PRIVATE ENDOWMENT 
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C H A P T E R - I I I 
PUBLIC Mil J PRIVATE ENDOVJMEirr 
( a ) STATUTORY d e f i n i t i o n of a P u b l i c Endowment : 
Under s e c t i o n 3(1) of t h e Muslim Walvf Ac t , 1954 
(Ac t 29 of 19 5 4) v. ikf-meanij t h e p e r m a n e n t d e d i c a t i o n by 
a p e r s o n p r o f e s s i n g I s l i m of any m o v e a b l e o r ininiovable 
p r o p e r t y f o r any p u r p o s e r e c o g n i s e d by t h e Musl im lav/ 
a s p i o u s , r e l i g i o u s o r c h a r i t a b l e and i n c l u d e s : 
( i ) a v;akf by u s e r ; 
( i i ) M a s h r u t - u l - k h i d m a t ; and 
( i i i ) A v ; a k f - a l a l - a u l a d t o t h e e x t e n t t o wh ich t h e 
p r o p e r t y i s d e d i c a t e d f o r any p u r p o s e r e c o g n i s e d by 
Musl im l aw a s p i o u s , r e l i g i o u s o r c h a r i t a b l e ; and "Wakif" 
means any such p e r s o n mak ing such d e u i c a t i o n . 
* D e t i n i t i o n a c c o r d i n g t o Wakf Act of 1 9 1 3 . 
Sec , 2 I n t h i s A c t , u n l e s s t h e r e i s a n y t h i n g 
r e p u g n . i n t i n t h e s u b j e c t o r c o n t e x t -
(1) VJakf* means t h e p e r m a n e n t d e d i c a t i o n by a p e r s o n 
p r o f e s s i n g t h e Mussalman f a i t h of any p r o p e r t y f o r 
any p u r p o s e r e c o g n i s e d by t h e Huhammadan Law a s r e l i g i o u s , 
p i o u s o r c h a r i t a b l e . 
S e c . 3 - I t s h a l l b e l a w f u l f o r any p e r s o n p r o f e s s i n g 
t h e Muslim f a i t h t o c r e a t e a wakf wh ich i n a l l o t h e r 
r e s p e c t s i s i n a c c o r d a n c e w i t h t h e p r o v i s i o n s of 
Musl im Law, f o r t h e f o l l o w i n g among o t h e r p u r p o s e s i 
a - For t h e m a i n t e n a n c e and s u p p o r t w h o l l y o r p a r t i a l l y 
of hi::, f a m i l y , c h i l d r e n o r d e s c e n d a n t s , and 
b - Where t h e p e r s o n c r e a t i n g a wakf i s a H a n a f i 
Mussalman a l s o f o r h i s own m a i n t e n a n c e and s u p p o r t 
d u r i n g h i s l i f e t i m e o r f o r t h e paymen t of h i s d e b t s 
o u t of t h e r e n t s and p r o f i t s of t h e p r o p e r t y d e d i c a t e d , 
p r o v i d e d t h a t t l i e u l t i m a t e b e n e f i t i s i n s u c h c a s e s e x p r e s s l y 
o r i m p l i e d l y r e s e r v e f o r t h e p o o r . 
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The Mussalman Wakf Act of 19 23. 
'Wa)N:f* means the permanent dedicat ion by a person 
profe£:iing Mussaliaan f a i t h of any proper ty for any purpose 
recognized by the Muliajnruadan law as r e l i g i o u s , pious or 
c h a r i t a b l e , but dota not include any wakf, such as i s des-
cr ibed in Sec.3 of Mussalman Wakf v a l i d a t i n g Act 1913, under 
which any benef i t i s for the time being claimable for himself 
by the person by whom the wakf was crea ted or by any member 
of h i s fajaily or descendants . 
The Bengal Wakf Act (13) of 1934 
Sec. 6(10) 'Wakf* means tVie permanent dedicat ion by 
a person profess ion Islam of any moveable or immoveable 
proper ty for any prupose recognised by the Muslijn Law as 
pious or c h a r i t a b l e and inc ludes a wakf by user ; and v;akif 
means any person making such dedica t ion ; 
Sec .6(11) 'Wakf-a la l -aulad means a wakf under which not l e s s 
than 75% of the net ava i l ab le income i s for the time being 
payable to the wa):if for himself or any member of h i s family 
or descendants ; 
The Ut ta r Pradesh huslim V.'akf Act, 19 36 
Sec. 3( I) ' Vj'akf • means the permanent dedicat ion or 
grant of any proper ty for any purpose, recognised by the 
Muslim Lav; or usage as r e l i g i o u s , pious or c h a r i t a b l e and 
where no deed of wakf i s t r a c e a b l e inc ludes wakf by user , 
and ' a v/akif means any person who makes such dedicat ion or 
gran t . 
^0 
(b) VJUAT 1:J A PUULIC QUASI PUBLIC & PRIVATE EtlDOVJMElJT 
I n t h e Muslim s y s t e m , walcf may be d e v i d e d u n d e r 
2 
t h r e e h e a d s , v i z . , p u b l i c , C j u a s i - p u b l i c and p r i v a t e . 
The A r a b i a n J u r i s t s h a v e c l a s s i f i e d wakf s a s f o l l o w s : -
1. V/aJcf i n f a v o u r of t h e a f f l u e n t and i n d i g e n t a l i k e ; 
2. Wakf i n f a v o u r of t h e a f f l u e n t and t h e n f o r t h e i n d i g e n t , and 
3 . Wakf i n f a v o u r of t h e i n d i g e n t e x c l u s i v e l y - T r u s t s f o r 
p u b l i c v/orks of u t i l i t y ^ r e d e d i c a t e d t o t h e p u b l i c a t 
l a g e , h a v i n g no r e s t r i c t i o n of any s o r t , such a s a b r i d g e 
a w e l l e t c . , t h a t a r e made p u r e l y f o r a r e l i g i o u s o r 
3 G h d r i t a b l t i p u r p o s e . 
QUASI-PUBLIC WAICF3 mean t h o s e t r u s t s , t h e p r i m a r y o b j e c t 
of wh ich i s p a r t l y t o p r o v i d e f o r t h e b e n e f i t of p a r t i c u l a r 
i n d i v i d u a l s o r c l a s s of i n d i v i d u a l s wh ich may b e t h e s e t t l o r ' s 
4 f a m i l y , so t h e y a r e p a r t l y p u b l i c and p a r t l y p r i v a t e . The 
• r a d i m a z a l i m * fund i s an endowment p a r t l y p u b l i c and p a r t l y 
p r i v a t e f o r r e l i g i o u s and c h a r i t a b l e p u r p o s e s and h e n c e t h e 
T r u s t Act 188 2, w i l l n o t a p p l y t o i t . 
2. MohijiTimad S h a f i q V. Mohanmad M u j t a b a 5 1 A l l . 30 , 
3 . K.I- . S a x e n a , Musl im Law, 470 ( e d , 3 r d ) . 
4 . I b i d , c i t i n g A l l B o k h t i y a r V. Khond K a r , A . I . U . 60 C a l . 7 9 0 . 
5 . Mohammad S a d i q A l i Khan V. Kazmim A l i , 1934,Oudh 1 1 3 ( 2 ) . 
4 1 
No d i s t i n t i o n between publ ic and p r i v a t e wakfs i s 
genera l ly rnaintained by Revenue Records. 
P r i v a t e wakfs are those t r u s t s which provide benef i t 
for p r i v a t e i n d i v i d u a l s , inc luding the s e t t l o r ' s family or 
7 
relat ion^;. Such a wuk 1: iu termed weJcf-alal- aulad. The e s t a t e 
v e s t s in the b e n e f i c i a r i e s in the case or p r i v a t e v;akf. The 
Mutawalli i s an ovmer with h i s r e s t r i c t i o n only t h a t he can not 
a l i e n a t e the proper ty; he i s more than a manager or super in-
tendent , as he lias not t o hang on tJie p leasure of anybody e l s e 
or t o account t o anybody, A p r i v a t e wakf i s l imi ted by 
c e r t a i n cond i t i ons , e.g. a se t t lement of proper ty in perpetu-
i t y for t he benef i t of o n e ' s ch i ld ren i s i n v a l i d as i t has no 
9 10 
colour of p i e t y , and i t i s alv/ays i n v a l i d even under the 
wakf v a l i d a t i n g Act. 
Under Muslim Law a I r j v a t c Wakf i i. subject to the 
same r e s t r i c t i o n s as any publ ic wakf, as Muslim law t r e a t s 
11 both p r i v a t e and publ ic wakfs a l i k e . 
Their i n c i d e n t s are p r a c t i c a l l y the same; the 
proper ty in both cases i s i n a l i e n a b l e and non - h e r i t a b l e and 
both f a l l under the supervision of the Quazi in the same manner. 
6. Said Maher Husein V.Haji Al i Mohamed J a l a u d d i n 1934,Bom,257. 
7. Niemat Unnisa V. Haf i zu l Rah;iian,8 Luck, 482, 19 33 Oudh 26, 
8 . Qamar Shah V. Salamat Al i 19 33 ALJ 685. 
9 . Nasimul Haq V. Subhanul lah 16 ALJ 8 4 1 . 
10 .e f . Tah i rudd in Ahmad V.Maseh Uddin 60 C a l . 9 0 1 ; Abdul Fa ta 
V. Raaomoy Dhur Chowdhry 22, I . A. 76. 
11 . e f . K h a l i l Ahmad Khan V. Mal ika Mehar Nigar Begam 
AIR 1954 A l l . 362. 
12. Supra Note 3 a t 471. 
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4'> i-
A wakf c rea ted under a wi l l whereby the executor was t o 
r ece ive cash equivalent t o the value of one t h i r d of the 
t e s t a t u r i i proper ty and was t o apply the Stiiie to r e l i g i o u s 
purposes at h i s d i s c r e t i o n i s a publ ic and not a p r i v a t e 
v/akf when no benef i t of the wak l f ' s family was intended 
13 thereby. 
There i s no general r u l e of Muslim Law t h a t the 
wakf by a person, who i s indebted and who does not make 
any arrungoruent in the deed of wakf for t h a t debt i s 
a l toge the r void. The quest ion whether the deed of wakf 
was Kiudc v;lLli an inLcuLion Co eiefeat or delay the c r e d i t o r s 
by the waJcif involved the determinat ion of c e r t a i n quest ions 
14 
of f a c t s . 
15 In Mt. Bibi Kubra V. Jainandan Prasad , where a 
Shi a Muharninadan who v/as g r ea t e ly indebted c rea ted two wakfs 
vjithout making any provis ion for t h e payment of h i s debts . 
I t v;oS held t h a t the circumstances of the case the execution 
of tvjo deeds of v/aici; was witVi t he i n t e n t i o n t o defeat or delay 
h i s c r e d i t o r s and the t r a n s f e r could be declared as being 
void as againat h i s c r e d i t o r s . The content ion tha t the v/akf a 
v/herc/ in fac t c rea ted and t r a n s f e r of t h e p r o p e r t i e s subject 
matter of waJcfs had taJcen p lace in favour of t he Mutawallis 
be c o r r e c t , even then the t r a n s f e r can s t i l l be avoided at 
1 3 . Abdul Kazuk V. A l i Bakash 1946 Lah. 200. 
14 . Mt. Ahmadi Begum V.Mt. Badrun N i s s a 1940, Oudh 3 2 4 ( F , B.) 
15 . Alii 195b I 'aL. 2 7 1 . 
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t h e o p t i o n of t h e c r e d i t o r a s p r o v i d e d by S e c . 53 of t h e 
T . P . Ac t , p r o v i d e d t h e t r a n s f e r was made w i t h i n t e n t t o 
d e f e a t o r d e l a y t h e c r e d i t o r s . 
(c) EXAMPLES OF PUBLIC OR OTHER ELJDOWFiKNTS : 
PUBLIC mP QUASI PUBLIC VJAKFS 
T h e r e t i re soii\e cndovjiacnts i n v/hich t l i e a f f l u e n t and 
i n d i g e n t a r e e q u a l l y b e n e f i t e d and t h e y a r e : -
1, KoEcjues and i j r a y u r - c j r o u n d s , 
2, Imarnbaras . 
3 , Rouzahij and D a r g a h s . 
4, Ca ravan S e r a i s , 
5 , K h a n k a h s e t c . 
Special rules have been laid down as to wakfs for 
17 Muslim Public v;orship, of which mosques are so well known. 
TO consecrate a mosque, it is not sufficient merely 
to construct 
1) The building must be sex^ arated from the other property 
of the Owner, 
l i ) a way mus t b e p r o v i d e d t o t h e mosque , and 
i i i ) e i t h e r p u b l i c p r a y e r m u s t be s a i d o r p o s s e s s i o n mus t b e 
1 ft d e l i v e r e d t o t h e M u t a w a J . l i s , 
I n I t h n a ' A s h a r i Law' t h e d e d i c a t i o n i s c o m p l e t e 
where a i o r m a l d e c l a r a t i o n h a s been made and p r a y e r s h a v e been 
s a i d . 
16. Moijcjucj 1 ij ciuy X' lace d e d i c a t e f o r p r a y e r , i t n e e d n o t 
h a v e a m i n a r e t . Mania Bakhsh V, Amirudd in I , , Lah . 3 1 7 . 
17 . See Maher H u s s e i n V. A l i Muhomed 36 Bom. L. R. 526 , 19 34 , Bom. 267 
18 . Ameer A l l , I-iuhanuiiadan Law , Vo l , I I 39 3 ( ed , 5 t h 19 2 8 ) , 
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Once a mosque i s v a l i d l y c o n s e c r a t e d , a r e s e r v a t i o n 
i n favour of t h e peop le of a p a r t i c u l a r l o c a l i t y i s deemed 
19 t o be hod cjnd i t w i l l be open t o a l l p e r s o n s . S i m i l a r l y , 
a mosque can not be r e s t r i c t e d t o t h e fo l lov /e r s of a p a r t i c u -
l a r school or Hadhhab; i f the d e d i c a t i o n i s comple te , t h e 
r e s t r i c t i o n i s bad cind i t w i l l be open t o a l l Muslims what-
2'" 
ever t h e i r school or sub - schoo l **, The law, however, w i l l no t 
t o l e r a t e aiiy d e l i v e r a t e d i s t u r b a i i c e i n t h e p r a y e r s of a 
21 
congrec ja t ion . A moL.quo, bei ny d e d i c a t e t o God, i s f o r t h e 
use ot cill MulicUiiiiiaddn;;, and can no t be l a w f u l l y a p p r o p r i a t e d 
t o t h e useof a l l Muhammadans, and can no t be l a w f u l l y appr -
22 
o p r i a t e d t o t h e u s e of any p a r t i c u l a r s e c t . 
The Lahore High Court has he ld t h a t a mosque was 
23 j u r i s t i c pe r son , and cou ld sue and be sued, bu t i n 
24 Wasjid Saliid Gancj c a s e i t v;as dec ided by t h e P r i v e y 
Counci l t h a t s u i t s can no t bebrought by o r a g a i n s t mosques, 
f o r t h e y a r e no t a r t i f i c i a l p e r s o n s i n t h e eye of t h e law. 
However, t h e y l e f t t h e q u e s t i o n open, v;hether a mosque could 
fo r any pu rpose be r e g a r d e d as a • j u r i s t i c ' p e r s o n . 
19. H u l l a , P r i n c i p l e s of Muharfimadan Law : 214( ed. l 5 t h , 1961). 
20. ijueen empress . V. Ramzan (1885) 7 A l l . 461, P. B. e s p e c i a l l y 
t h e op in ion of Mahmood J . a t p . 465; A t a - u l l a h V. Azim-ul lah 
(1889)12 A l l , 494. F, B . ; Jangu V.Ahmad Ul lah (1889) 13A11. 
419 F, l i . ; i n t h i s c a s e Mahinud J , d i s c u s s e s a number of 
t e x t s ; Fuzul Koraim V. Haji Mowala Buksh (189 l) 1 8 . 1 , A, 59. 
21. sup ra Note 18 a t 400. 
22. A t a u l l a h Vs, Azim U l l a h (1889) , I . L . R . 12 A l l . 49 4. 
23. Maula Buksh V, Hafiz Uddin, AIR (19 26) Lah, 37 2. 
24. K a s j i d Shahid Ganj Vs. S. G.P. C. , Amri t sa r (19 40)67, 
I . A. 251. 
^5 
25 In Shaik Ha^than Sahib V, Bala Rami Reddl^ i t was 
held t h a t in so far as the p r o p e r t i e s of a wakf are ves ted 
in God for the bene f i t of t h e mosque or any such i n s t i t u t i o n 
no person, e i t h e r a t r u s t e e or a mutav;alli, or a mamager, 
can ever clciliu t i t l e t o the p r o p e r t i e s which are ves ted 
in God, Any t r u s t e e or mutawalli holds the p r o p e r t i e s endowed 
for the pur£jose of the mosque only for and can not the re fo re 
be deemed t o be a person in v;hom t h e p r o p e r t i e s are ves ted. 
To ves t ing i s ac tual ves t ing in God for the benef i t of the 
i n s t i t u t i o n v;hich function for fur ther ing the s p i r i t u a l 
advance of the worshippers in the mosque. 
In Imdad Ali Khan V, Sardar Khan_ , where t he question was 
for the r e l i e f s of removing the defendt from t h e mutawalli -
ship of the endov\nifient a l leged t o be publ ic endowment and of 
s e t t i ng a scheme for the management of the a f f a i r s of t he 
a l leged endov;ment under sec, 9 2 e, p . c» i t v/as held t h a t on 
ceremonial occasions Muhamrnadan publ ic of adjoining v i l l a g e s 
c o l l e c t i n g t o say t h e i r p rayers in the mosquelocated in a 
Kutcha house, executant .being unable t o bear the expenses of 
r econs t ruc t ing the mosque i n t o a pacca one-allowing the muha-
mmadaii pub l ic at l a rge to r e b u i l d the mosque at t h e i r ovm 
expenses and agreeing in t h e document i t s e l f t h a t the publ ic 
a t l a r g e would be e n t i t l e d t o manage the a f f a i r s of the 
mosque. I t WoS held t h a t the mosque in quest ion, v^as publ ic 
i n s t i t u t i o n , and endov-nient of land was r e a l wakf in favour of 
t h i s i n s t i t u L i o n , 
2 5 . AIR 19 5 3 Mad. 9 5 9 . 
26 . AIK 19 54 O r i s s u 15 . 
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27 I n Sunnl C e n t r a l Board of WaJcf U. I ' . V. S i r a j u l Hag Khan 
Where t h e s u b j e c t of d i s p u t e i s an endowment d e s c r i b e d 
a s wa]^f Syed S a l a a r Masood Gliazi i t was h e l d t h a t a s u i t 
u n d e r s e c t i o n 9 2 C .P .G , can b e m a i n t a i n e d o n l y i n r e s p e c t 
of a p u b l i c t r u s t of a p e r u i a n e n t c h a r a c t e r and t h e j u d g e m e n t 
i n s u c h a s u i t vjoulrl b e j u d g m e n t i n p e r s o n a l . A f t e r t h e 
d e c i s i o n g i v e n by t h e D i s t r i c t J u d g e h o l d i n g t h e p r o p e r t y 
t o be a p u b l i c t r u s t and l a y i n g down a scheme f o r i t s 
a d m i n i s t r a t i o n i t i s n o t open t o any p a r t y t o c h a l l e n g e 
t h e p e r m a n e n t p u b l i c n a t u r e of t h e t r u s t . 
I n Mohammad Sah V. F a s i h u d d i n A n s a r i - A s e r i e s of a c c r i -
m o n i u s d i s p u t e s had been g o i n g on b e t w e e n a s e c t i o n of 
Muhammadan coiiinmnity a t J u b b a l p o r e and o n e G u l a b Shah and 
h i s son , t h e d e f d t s i n c e t h e y e a r 1880 a b o u t t h e p o r t i o n of 
l a n d t h a t a d j o i n K o t w a l i mosque i n J u b b a l p o r c / i t v/as a d m i t t -
ed t h a t t h e m a s j i d and t h e g r o u n d on w h i c h i t was b u i l d was 
wakf p r o p e r t y . 
Bore J , h e l d t h a t a s a m a t t e r of l aw a wakf n p r m a l l y 
r e q u i r e s e x p r e s s d e d i c a t i o n b u t i f l a n d h a s been d e d i c a t e d 
from t i m e immemor ia l f o r r e i i g i o u s p u r p o s e s t h e n t h e l a n d i s 
by u s e r wakf a l - t h o u g h t h e r e i s no e v i d e n c e of an e x p r e s s 
2 9 
d e d i c a t i o n . Thus v/here t o t h e o r i g i n a l mosque , wh ich i s p r o v e d 
t o be a wakf p r o p e r t y , an a r e a i s added by t h e M u t a w a l l i s b y 
27 . AIR 1954 A l l . 8 8 . 
28 . AlK 1956 bC 7 1 3 . 
29. Mulla,Principles of Muhammadan Law, l73(Edn, 15th , 1961). 
<7 
way oi coiiiitructiou oi; roomie and t h i s area I s used by the 
publ ic for rel:i>;ious purjiOses aloiiciwith tlie old mosqiae 
then i f the .,rea h<,s been iiiude i n t o a separa te ly demarcated 
compact u n i t for a s ing le purpose, namely c o l l e c t i v e and 
ind iv iuua l v/orship in the mosque, i t must be regarded as one 
un i t and be t r e a t e d as such. The whole becomes accordingly 
wakf by use r . I f the mutawall is of a mosque choose t o b u i l t 
on p a r t of the mosque proper ty in such a way as t o i n t e g r a t e 
the whole i n t o one un i t then the cour t i s bound t o regard 
t h i s as an accre t ion t o the e s t a t e of which they are t r u s t e e s , 
and they wi l l be estopped from adopting any other a t t i t u d e 
because no t r u s t e e can be allowed t o se t up a t i t l e adverse 
t o the t r u s t or be allowed t o make a benef i t out of the 
t r u s t for h i s ovm personal ends. 
Def ini t ion of v;akf given by authors of commentary 
i s enlarged by U, P, Muslim Wakfs Act (13 of 19 36) and covers 
permanent ded ica t ions and g ran t s recognised not only by the 
Mussalman law but a l so by usage, as r e l i g i o u s , p ious , or 
c h a r i t a b l e . Dedication for purposes of tomb, shr ine held in 
venerat ion by publ ic and use held s ince time immemorial object 
of dedicat ion held IJIOUS and covered by de f in i t i on of wakf 
by Act, 
30, Sunni Central Wakf Board U,P. , V. S i ra ju l Haq Khan, 
AlK IV'^4 AlJ.bb. 
The r e s u l t of t h e d e c i s i o n s , may b e t h u s summar ized ; 
t h e c o u r t s d o n o t f a v o u r ( i n t h e a b s e n c e of s p e c i a l c i r c u m s t -
a n c e s ) s e c t a r i a n m o s q u e s , o r r e s e r v a t i o n s i n d e d i c a t i o n s 
e x c l u d i n n o t h e r m u s l i m s from t h e r i g h t t o p r a y i n any mosque , 
and , i t i s i^resumed t h a t any Muslim h a s t h e r i g h t i n good 
f a i t h t o e n t e r any mosque , and , o f f e r up p r a y e r s a c c o r d i n g 
t o h i s Own r e l i g i o u s ; , t e n e n t s , so l o n g a s he h a s no i n t e n t i o n 
31 t o c a u s e , and d o e c n o t i n f a c t c a u s e , d i s t u r b a n c e t o o t h e r s . 
32 I n Deoki Nandan V . M u r l i d h a r , w h i l e c o n s t r u c t i n g 
t h e r e c i t a l t h a t s e t t l o r h a s no c h i l d r e n , and r e l y i n g H a j i 
Moha;iuiicid Wubi 3 l i J r a z i V. P r o v . of Benga l w h e r e t h e q u e s t i o n 
was v /he the r a v;a]:f c r e a t e d by a d e e d of t h e y e a r 1806 was 
a p u b l i c o r p r i v a t e endovjment, r e f e r r i n g t o t h e r e c i t a l i n 
t h e d e e d t h a t t h e s e t t l o r had n o c h i l d r e n , Khundkar j , 
o b s e r v e d ' T h e d e e d r e c i t e s t h a t t h e f o u n d e r h a s n e i t h e r 
c h i l d r e n n o r g r a n d c h i l d r e n , a c i r c u m s t a n c e wh ich i n i t s e l f 
s u g g e s t s t h a t t h e imambara v;as n o t t o r e m a i n a p r i v a t e o r 
f a m i l y i n s t i t u t i o n " . V i d e a l s o t h e o b s e r v a t i o n s of M i t t e r 
J . a t p . 349 of t h e AIR. 
KHANCAH3 » 
A Khaiiqah ( P e r s i a n , c a r a v a n S o r a i ) i s a mus l im 
m o n e s t e r y o r r e l i g i o u s i n s t i t u t i o n , w h e r e d e r v i s h e s and 
3 1 . T y a b j i , P r i n c i p l e s of Muslim Law, 516, 649. 
32 . AIR 19 57 , SC. 1 3 3 . 
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o t h e r s e e k e r s a f t e r t r u t h c o n g r e g a t e f o r r e l i g i o u s i n s t r -
33 
u c t i o n and d e v o t i o n a l e x e r c i s e s . I t i s a Muslim i n s t i t u t i o n 
ana logon i j i n many r e s p e c t a t o a m a t h wh^re r e l i g i o u s i n s t r -
34 
u c t i o n i s g i v e n a c c o r d i n g t o t h e Hindxi f a i t h . I t i s g e n e r a l l y 
f o u n d e d by a d u r v a s h and S u f i O r i f e s s u b g e s o t e r c i b e l i e f , 
v/hose t e a c h i n g s and p e r s o n a l s a n c i t y h a v e a t t r a c t e d d i s c i p l e s 
whom he i n i t i a t e s i n t o h i s d o c t r i n e . A f t e r h i s d e a t h , he 
35 i s o f t e n r e v e r e d a s a S a i n t , 
DARGAH : 
I n I n d i a i t i s a t e r m a p p l i e d t o a S h r i n e o r t h e tomb 
of a Husliji) s a i n t ; and i s t h e r e f o r e a p l a c e of r e s o r t and 
36 
p r a y e r . 
37 
I n Mohammad Osman V, Essak Sahmohamrnad, t h e lav/ 
r e l a t i n g t o Dar -Gah i s d i s c u s s e d . I n s p i t e of t h e P r o p h e t ' s 
d i s a p p r o v a l of b u i l d i n g tomb, t h e word d a r g a h o f t e n i n c l u d e s 
a g r o u p of b u i l d i n g s of wh ich t h e tomb i s t h e n u c l e u s . The 
i n s t i t u t i o n s known a s T a k i e s , d a r g a h s and K h a n g a h s a r e c l o s e l y 
r e l a t e d and p o s s e s s many s i m i l a r f e a t u r e s , i n wh ich t h e s t r i c t 
p r i n c i p l e s of S h a r i a a r e o f t e n u s e d w i t h , and g i v e n way t o , 
38 immemor ia l c u s t o m . I f a s a i n t l y man d i e s , i s tomb 
3 3 . H, Kazmi V, Abi S a g h i r AIR 19 50 I , A, 9 2, 
34, F a y z e e , A. A. A, O u t l i n e s of Muhammadan Law 2 7 5 ( 1 7 8 ) , 
35, I b i d Note 3, 197 
36, In Kusliinir i t in genera l ly ca l l ed Zlyara t , 
3 7 , AIR 1938 , Bom, 184, 
38, Munnawarn Begum Sahebu V, Mir Mahapalli, AIR 19 41 Mad, 
1033, 
50 
39 i s a d a r g a h , and i s some i n s t a n c e s , i t may assume t h e 
i m p o r t a n c e of a t a k i s o r Khanqah , 
40 I n Syed H u s s a i n A l i V, The Durgah Commi t t ee Ajmer 
i t v;as h e l d t h a t t h e o f f e r i n g a r e d e a l t w i t h a c c o r d i n g 
t o t h e c u s t o m s v;hich p r e v a i l s a t t h e Durgah . The o f f e r e i n g s 
c a n not. bu ht.-iU Lu l)u Jncoiiuj oi t h e Uurgcih us un i n s L l L u -
41 t i o n t o b e u t i l i z e d f o r c h a r i t a b l e p u r p o s e s , 
IMAl^ iBAl<A ; 
An Iiiiairibara r e s e m b l e s a mosque , b u t u n l i k e a mosque, 
42 i t i s n o t n e c e s s a r i l y a p u b l i c p l a c e of v^orship I t i s a 
p r i v a t e a p a r t m e n t s e t a p a r t by a member of t h e I t h n a : A s h a r i 
S h i i t e f a i t h f o r t h e p e r f o r m a n c e of c e r t a i n c e r e m o n i e s a t 
Muharram and o t l i e r t i m e s , i t i s n o t a p u b l i c p l a c e of w o r s h i p 
l i k e a mosque . 
A c c o r d i n g t o w i l s o n i t i s a l s o somet ime u s e d a s 
m e a n i n g ' t h e itiausoleum f o r t h e f a m i l y of t h e f o u n d e r • , ivhere 
t h e s e i m a m b a r a s a r e p l a c e s f o r p u b l i c w o r s h i p , t h e r e can b e 
no d o u b t a b o u t t h e i r b e i n g v a l i d w a k f s and p u b l i c t r u s t s . 
They P r i v e y C o u n c i l t r e a t e d an endowment f o r e s t a b l i s h m e n t 
44 
of an Imambara a s a v a l i d wakf a c c o r d i n g t o t h e S h i a S c h o o l , 
3 9 . Durgah ' T h e S h r i n e of a (Muhammadan S a i n t ) a p l a c e of 
r e l i g i o u s r e p p r t and p r a y e r " ; G h u l a m Muhammad V, Abdul 
R a s h i d , 1933 , 14 Lah . 5 5 8 ; Muhd. Usman V. Es sack S . H . , 
19 38 . Bomb. 189, 
40 . AIR 19 5 0 , R a j . 177. 
4 1 . The Judcjeiucnt i n Muhammad Osman V. Essack ILU. 19 38 , 
Domb, 184, di s s e n t e d f rom. 
4 2 . Mohd. Yusuf V. Mohd. S h a f i , 19 34 , 33 A l l . L . J . 40 . 
4 3 . G. l y e a r , 4 0 6 - 7 . 
4 4 . Navjab Uiaj ad A l l y Khan V, Mst. Muhammadee B e g u m ( l 8 6 7 ) . 
51 
DEllEFICI/u<IES 
The f i r s t q u e s t i o n w h i c h a r i s e s i s : I s p o v e r t y 
a n e c e s s a r y c o n d i t i o n f o r o b t a i n i n g b e n e f i t from a wakf? 
The lav/ d o e s n o t i n s i s t t h a t a man m u s t n e c e s s a r i l y 
b e p r o v e d t o be p o o r b e f o r e he c a n ta)ce t h e b e n e f i t of a 
sqk f . P o v e r t y i s one of t h e many q u a l i t i e s t h a t a r e r e c o g -
n i s e d a s b e i n g c a p a b l e of a t t r a c t i n g t h e b e n e f i t of a 
viakt, b u t i t i;^ by no means a s i n e q u a non . T h e r e f o r e , a l l 
p e r s o n s r e g a r d l e s s of c o n s i d e r a t i o n s of w e a l t h , a r e e n t i t l e d 
t o cciiie i n a s b e n e f i c i a r i e s . N e v e r t h e l e s s , i t i s p e r f e c t l y 
c o r r e c t t o s a y t h a t when a l l o t h e r p u r p o s e s f a i l , t h e r e l i e f 
45 
of t h e p o o r i s t h e u l t i m a t e p u r p o s e of e v e r y wakf. Thus 
i t i s c l e a r t h a t t h e o b j e c t s of a waJcf may be d i f f e r e n t from 
t h e o b j e c t o i u c h a r i t a b l e t r u s t a s u n d e r s t o o d i n LYiglish 
l a w . As r e g a r d s r e l a t i o n s h i p -
(1) The wa]cif ( b u t o n l y i n H a n a f i l aw ) , o r 
(2) The f a m i l y and d e s c e n d a n t s of t h e wakif, o r 
(3) U n r e l a t e d p e r s o n s , 
a r e a l l c a p a b l e , o l e n j o y i n g t h e b e n e f i t : ^ ol. a waJcf. 
The wuki i {OL l ou i idu t ) i s n o t e n l l L l c d t o Lake any b e n e f i t 
a f t e r t h e d e d i c a t i o n , e x c e p t t h e H a n a f i Lav;. The I t h n a 
' Asj a r o Law ' d o e s n o t a l l ov ; s u c h a r e s e r v a t i o n i n favour 
of t h e s e t t l o r ; b u t t h e H a n a f i j u r i s t s p e r m i t liim t o taJce 
t h e who le o i t h e u s u f r u c t f o r h i s own l i f e o r f o r a l e s s e r 
46 p e r i o d , o r t o p r o v i d e f o r t h e paymen t of own d e b t s , 
4 5 . S u p r a N o t e 18 , a t 2 7 3 , 2 7 5 . 
46 . I b i d . 
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iin I t h n u A s h a r i v;omcin p r o v i d e d aim a d e d i c a t i o n 
t h a t she s h o u l d b e t h e f i r s t m u t a w a l l i and h a v e r e m u n e r a t i o n 
o£ Rs. 1 , 5 0 0 / - a y e a r and t h e s u c c e e d i n g m u t a v ; a l l i a s h o u l d 
have Rs, 3 0 0 / - I t wus ht i ld by t h e j u d i c i a l con i rn i t t ee t h a t such 
a r e s e r v a t i o n i n f a v o u r of t h e s e t t l o r r e n d e r e d t h e wakf w h o l l y 
47 
v o i d . 
Imam Abu H a n i f a h e l d t h a t t h e W a k i f ' s i n t e r e s t i n 
t h e d e d i c i j t e d p r o p e r L i u s c o n t i n u e d i n some m e a s u r e even a f t e r 
a v a l i d d e d i c a t i o n by way of wakf. Hence , t h e r e was no d i f f i -
c u l t y i n a l l o v ; i n g hiiu t o s h a r e w i t h o t h e r t h e u s u f r u c t of 
t h e p r o p e r t y . The two d i s c i p l e s , on t h e o t h e r hand , were of 
t h e o p i n i o n t h a t t h e p r o p e r t y o n c e i t had been v a l i d i t y 
d e d i c a t e d , became t h e p r o p e r t y of God, 
Imam Muhammad and t h e I t h n a ' A s h a r i a u t h o r i t i e s 
i n s i s t t h a t p o s s e s s i o n s h o u l d be handed o v e r t o t h e t r u s t e e s 
b e f o r e t h e d e d i c a t i o n i s c o m p l e t e . C o n s i s t e n t l y w i t h t h i s 
v i e w , t h e I t h u u a A s h a h r i and t h e o t h e r S u n n i t e S c h o o l s h o l d 
t h a t t h e wak i f , h a v i n g r e l i n g u i s h e d h i s p r o p e r t y i n f a v o u r 
of God, c a n n o t be p e r m i t t e d t o t a k e any b e n e f i t from i t . 
A n o n - m u s l i m i s e n t i t l e d t o taJce t h e b e n e f i t of a 
49 
wakf, p r o v i d e d t h a t he i s n o t an a l i e n enemy. 
50 I n Mt, B i b i K u b r a V, J a i n a n d a n P r a s a d , i t was 
h e l d t h a t a v ; a k f - a l l a l - a u l a d , i . e . , a wakf f o r t h e b e n e f i t 
"47, Abadi Begum V. K a n i z A a i n a b ( 1 9 26) 5 4 , 1 . A. 3 3 ; 
48- I b i d a t N o t e 34, 259 
^ 9 . I b i d , a t N o t e 4 6 , 2 7 6 , 2 8 8 , 2 8 9 . 
50 , I b i d , 2 7 6 , 2 8 8 - 9 , 
53 
of t h e waJc i f s fa i i i i ly arid iii s d e s c e n d a n t s , i f c r e a t e d 
e x c l u s i v e l y f o r t h e i r b t j n e f i t , i s i n v a l i d ; b u t i f c r e a t e d 
f o r t h e b e n e f i t of t h e wa}:if * s fa r . i i ly , c h i l d r e n and d e s c -
e n d a n t s a s a l s o f o r c h a r i t y - t h e p o s i t i o n a f t e r and b e f l o r e 
t h e wakf Act of 1913 i s d i f f e r e n t . B e f o r e t h e wolcf Act 
s u c h a wakf v;as v a l i d i f t h e r e v/as " a s u b s t a n t i a l d e d i c a t i o n 
of t h e p r o p e r t y t o c h a i r t a b l e Ubes a t some p e r i o d oi t i m e 
51 
o r o t h c i r " . But , i f t h e i^ r imary o b j e c t of t h e wakf v /a s" fo r 
t h e a g g r a n d i s e m e n t " of t h e f a m i l y and t h e g i f t t o c h a r i t y 
52 
v/as i l l u i ; ; o r y t h e e n t i r e walcf was i n v a l i d . 
Now u n d e r t h e Wakf Ac t , a wakf f o r t h e b e n e f i t of 
t h e f a m i l y i s v a l i d , even i f t h e g i f t t o c h a r i t y i s I l l u s o r y 
b u t i t i s n e c e s s a r y u n d e r t h e Ac t t h a t t h e r e s h o u l d b e an 
u l t i m a t e g i f t t o c h a r i t y . The l aw was and i s t h e same f o r 
b o t h t h e s e c t s of s h i a and Sunn i v ; i t h c e r t a i n marked d i f f e -
r e n c e s , u n d e r th t ; B a n a f i l aw, a waJcif may r e s e r v e t h e u s u f r u c t 
of t h e endov/ed p r o p e r t y f o r h i m s e l f f o r h i s l i f e , w h e r e a s , 
u n d e r S h i a Law, a waJcf i s n o t v a l i d u n l e s s t h e wak i f d i v e s t s 
h i m s e l f of t h e o v m e r s h i p of t h e p r o p e r t y a s a l s o i f i t s 
u s u f r u c t o r a s t h e i r L o r d s h i p s of t h e J u d i c i a l Commit tee i n 
53 Abdi Begum V. K a n i z Z a i n a b , s a i d t h a t t h e wak i f m u s t n o t 
" e a t " o u t of t h e v/akf, t h e n u n d e r t h e S h i a law, a wak i f c a n n o t 
p r o v i d e f o r t h e paymen t of h i s o e r s i n a l d e b t s and of he 
5 1 . Mahomed A s h a n u l l a V. Amar Chand Kundu, 1 7 , 1 . A, 28 
5 2 . Abu F a t a Mahomed Islia3^ Vu. Russumoy Dhur, 22, 
I . A. 7 6 . 
5 3 . AIR 19 27, p . C. 2. 
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does soothe v/cikf would be i nva l i d , though a provision 
for the payment of debts charged on the e s t a t e i s 
va l id , as , for examples, where the property i s subject 
t o a mortgage, indeed, a provis ion t h a t a Hanafi 
Muhajiimadan may lawfully c r e a t e a wakf for h i s own benef i t 
or with a i / iovislon to r t he payjiient of h i s debts i s 
recognised in Sec. 3(b) of the Wakf Act of 1913, i t s e l f , 
for , i t provides t h a t a Hanafi Muhammadan may c r ea t e 
a v/a)cf a l so for himself during h i s l i f e t i m e or for the 
payment of h i s debts out of t he r e n t s and p r o f i t s of the 
proper ty dedicated. 
The Hi doya, Fativa-i-Cjasi Khari and other au thor i -
t a t i v e t r e a t i s s e b have unanimously l a i d down on the bas i s 
of t r a d i t i o n s t h a t subs is tence by a wakif for himself 
and for h i s family and ch i ld ren i s lawful. The Shia and 
Sliafii L>chool:j d i i f e r from th<j Hc.nafis only us regards t o 
the r e se rva t ion of l i f e - i n t e r e s t of tiie wakif and hold t h a t 
he cannot be primcuy benef ic ia ry under the t r u s t , except 
t h a t vi/hen he i s the mutwalli and as such he can rece ive 
only the allov/ance reserved for the t r u s t e e , Muhammad has 
laiddown the same p r i n c i p l e t h a t wakif cannot r ese rve the 
e n t i r e produce of the wakf during h i s l i f e t i m e . But t he r e 
i s absolute unanin i ty as regards the v a l i d i t y of wakfs 
in favour of one' s ch i ld ren . The v/akf for the se t t lo r* s 
family or descendonts i s va l id , provided the re i s an 
u l t ima te g i l t oi: t l ic whole i>roperty to cha r i t y , tha t i s 
55 
t o v;ay, t h e u l t i m a t e b e n e f i t i s r e s e r v e d f o r t h e p o o r 
54 
o r f o r ony oLlicr r e l i g i o u s o r c h a r i t a b l e p u r p o s e . 
FAMILY Et^DOWHEirrS ; WAKF-ALAL-AULAD LAVJ BEFORE THE W/JCF 
ACT, 1913 -
l'^ ^ Abul F a t a Maho ined l sha]c_J/. Russomoy Dhur 
55 Choy/dhry, t h e i r L o r d s h i p s of t h e J u d i c i a l C o n m i t t e e 
w h i l e d e a l i n g w i t h a \jakt w h i c h was c r e a t e d f o r c h i l d r e n 
and t h e i r d e s c e n d a n t s from g e n e r a t i o n t o g e n e r a t i o n , 
u n t i l t h e t o t a l e x t e n s i o n of t h e f a m i l y and t h e r e a f t e r 
t h e i ncome was t o be a p p l i e d t o t h e p o o r , h e l d t h a t such 
a wakf i s n o t v a l i d . T h i s c a s e wen t a g a i n s t t h e f u n d a m e n t a l 
n o t i o n s of Muhaimadan Jav; and was r e f u t e d by Ameer A l i i n 
h i s w e l l known work on Muhaimnadan law and by o t h e r s ; and 
f i n a l l y l e g i s l a t u r e s t e p p e d i n by p a s s i n g t h e Mussalaman 
V«akf v a l i d a t i n g Ac t , 1813 , w h i c h r e s t o r e d t h e lav; of 
S h a r i a i n I n d i a and o v e r r u l e d t h e l aw a s l a i d down by 
t h e P r i v y C o u n c i l . 
I t i s , however , i n t e r e s t i n g t o o b s e r v e t h a t i n 
57 Fauma b i n t i Mahomed V. Mohammad bub S a l i m , t h e J u d i c i a l 
Commi t t ee f o l l o w e d t h e i r own d e c i s i o n i n Abdul F a t a 
58 Mohamad* s c a s e , r a t h e r t h a n B i k a n i Mia ' s c a s e , w h i c h 
5 4. T a h J r u d d i n Aluiuui V. Mas lh Uddln Ahmad 60 C a l , 9 0 1 . 
5 5 . ID , a t N o t e 50 , 295 . 
56 . I b i d , 2 7 3 , 3 7 9 , 7 5 4 - 9 4 . 
5 7 . (19 5 2) A. C . I . an a p p e a l from Kenaya C i t e d by F y z e e , 258 . 
5 8 . (189 2) 20 C a l . 116 . 
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i s d e s i g n a t e d as t h e l a n d i n g c a s e on t h e s u b j e c t . Lord 
Siinonds in hii^ judgement says t h a t t h e i r Lo rdsh ips 
d e c i s i o n i s b ind ing every vjhere as a p r e c e d e n t , u n l e s s 
i t i £j a l t e r t ; j d by s t a L u e au I n I n d i a . 
THE LAW AFTEi^ WAKF ACT 1 9 1 3 : 
Froni the promulgation of Islani unto the present 
day there has been an absolute con sensue of opinion 
59 
r e g a r d i n g t h e v a l i d i t y of wakfs on one* s c h i l d r e n 
k i n d r e d ai:id n e i g h b o u r s . There a r e minor d i f f e r e n c e s 
v i z . whether a vvalcf can be c r e a t e d for one* s s e l f , whether 
t h e u n f a i l l i n g o b j e c t should be d e s i g n a t e d and t h e l i k e 
but so f a r as t h e v a l i d i t y of a wa]<;f c o n s i s t i n g one* s 
fami ly or c h i l d r e n t h e r e c e p i e n t s of t h e b e n e f i c a t i o n , 
i n wh i l e or i n p a r t , i s concerned , t h e r e i s a b s o l u t e l y 
60 
no d i f f e r e n c e . 
In Mohd. Sab i r All V. Tah i r A l l , ^-"-where t h e wakf 
deed iiieutioned t h a t iL was made t o c r e a t e a p e r p r e t u a l 
wakf for t h e wakif h imsel f , h i s i s s u e and for c h a i r t a b l e 
59. The v a l i d i t y of wakfs for t h e d o n e r ' s fami ly i s 
e s t a b l i s h e d by an a b s o l u t e unanimi ty o£ op in ion 
among a l l t h e s c h o o l s of law Sunni as v/ell as 
Shi a and among t h e j u r i s t s of each school , hence 
t l a ; i nuty we l l be reg..irded as a c l e a r c a s e of 
Ijma based on unan imi ty of op in ion , which i n i t e s e l f , 
i s cin a u t h o r i t a t i v e , 
60. Fyzee A. A. A, , O u t l i n e s of Huhamrnadan Law , 2 3 9 , ( 1 9 7 8 ) . 
6 1 . AJU 1';;// A l l . 9 5 . 
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purposes. I t was held the wakf i s not i n v a l i d because 
the walcif has reserved t o himself the power t o spend 
the income o£ the proper ty in whatever manner cons i -
dered proper by him. The provis ion t h a t the mutwally 
of the walcf sha l l have the absolute power t o sepend 
whatever sha l l be saved from the income of the wakf 
propijrty a f t e r defraying a l l the expenses r e l a t i n g to 
the v;al-:f deed i s cons i s t en t with Sec, 3 of vjakf Act of 
1913. The wakf va l i da t i ng Act does not p resc r ibe any 
amount of propor t ion of the income of wakf proper ty 
t h a t may be reserved by a v/akf for the maintenance and 
support of himself, h i s famuly and descendants. The 
e n t i r e income of the wakf proper ty may be reserved for 
t h i s purpose. 
The words 'v/holly or p a r t i a l l y * in Sec. 3 have 
reference t o the come of the wakf proper ty and not t o 
the maintenance and support of the v/akif and o the r s . 
When the e n t i r e income i s thus reserved for the wakif , 
h i s family and ch i ld ren , i t ma t te r s l i t t l e , whether the 
words employed are 'maintenance* and support or 
•use L or bene f i t ' of the l i k e . Both these expressions 
are indj sciliniriol-'; ly used by Muhummadan j u r i s t s as 
meaning one and the same t h i n g . Ameer All has co l l ec t ed 
58 
t he var ious views of tlie j u r i s t s on t h i s subject . 
The! r e se rva t ion by a v;a]cif of the e n t i r e 
income for the u^ie of liiniself and h i s descendants i f 
for t h e i i ' laainLuiiancy and sui^port* with in the meaning 
of the Act. V.'hen a v/alcif r e se rves the e n t i r e income 
62, Vol, 1 281-95 Ed. 4th of h i s Muhammadan Lav/ as Fatwa 
Alam Gir i p. 284; VJhen a man has made a v.alcf oi 
lane] or st;mi_thing fel;:e v/ith a condit ion t h a t the 
whole or p a r t of i t sha l l be for himself while he l i v e s 
and a f t e r him for t he poor, the wakf i s v a l i d according 
t o Abu Yusul, and the juxnists of Balkh have adopted 
h i s opinion as an inducement to the malting of wakfs". 
Again i f the v^akif v;ere t o s a y ' t h i s i s a Dadakat. 
Mov;kfofa t o Almighty God and he the mutawalli v/ill 
pass i t s produce t o me v/hile I l i v e , with adding any 
thing more, i t would be lawful and a f t e r h i s death, 
the benef i t v/ill got to poor. 
According t o Zailya, one of the g r e a t e s t of Hanaf j u r i s t s , "If a man c o n s i t i t u t e s a v/akf with these 
words, " t h i s my land i s a sadaJ'cat Kowkoofa for 
my ch i ld ren or may descentan ts i t i s v a l i d according 
to Abu Yusuf and huhanimad". 
Durrar-ul-Ahrnan and the Mawahib enucia tes the same 
r u l e - ' i f a person appoints the usufruct for himself 
during h i s l i f e time and t h e r e a f t e r , i t wi l l be 
lav/ful according t o the Second Imam /ibu Yusuf, and on 
t h i s i s the Fatv/a", 
Majaul Abuhar ( 29 2) 'A wakf in favour of one ' s 
self i s va l id according t o Abu Yousuf, and on t h i s 
i s the Fatv;a. " 
6 3. This viev; f inds support by Malik C.J, in Faquir hohammad 
Vs. Mst. Abeda Khatoon A. I .H. 1952, All . 127, the other 
learned Judge in the above case followed the view of 
Chugla J . In Abdul Karim Adenv/alla V-i<ahiiiia iiai AIR 
19 46, Bom. 34 2. 
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fo r iUs ' u s e ' he i s c r e a t i n g &L l i f e i n t e r e s t ' i n t h e 
u s u f r u c t for h i s ovm b e n e f i t and t h a t t h e r e was d i f f e r e n c e 
i n law between c r e a t i n g a r e s e r v a t i o n of l i f e i n t e r e s t i n 
t h e income and s e c u r i n g t o one s e l f t h e whole of t h e income 
64 i f t h e tru.: , t p r o p e r t y for h i s Own main tenance and suppor t , 
"When tl ie p r o f i t s of t h e v/akf p r o p e r t y a r e t o be 
r e s e r v e d fo r t h e walcii or h i s c h i l d r e n i t i s i n t e n d e d t h a t 
t h e y a r e for t h e i r mainten<.ince and suppor t . The words 
' m a i n t e n a n c e and s u p p o r t ' a r e n o t t o be l i m i t e d t o t h e 
n e c e s s i t i e s of lif^_. The p h u r s e i i i c l u d e s maintenance o n e ' s 
p o s i t i o n in l i f e when a c e r t a i n Income i s r e s e r v e d for 
o n e ' s ma in tenance and suppor t , he i s f r e e t o use i t i n any 
way he l i k e s and t h e law imposes no check on t h e use of i t . 
The r e s e r v a t i o n of t h e e n t i r e income of t h e wakf p r o p e r t y 
may v a l i d l y be made for t h e b e n e f i t of t h e v/akif, h i s 
fami ly and d e s c e n d a n t s and such r e s e r v a t i o n i s t o be made 
fo r t h e i r ma in tenance and suppor t n o t i n t h e r e s t r i c t e d 
sense i n v/hich t h e p h a r s e (main tenance a l lowance i s used 
i n sec , 60, C, t , C. and S. C. 6 T,P.A, but i n a l a r g e r sense 
65 p e r s o n a l u s e fo r a l l lawful p u r p o s e s . 
64, Chagla J , i n Abdul Karim Adenwall V. Rahima 
Bai AIR 19 46 Bcanb. 342, 
65 , Faq i r Mohd, Vs, Mst Abda Khatoon A.I .R, 1952 
A l l , 127 Re l . on, r e l i e d i n Md. Sab i r Al i V, 
Tah i r Al i AIR, 19 57 A l l . 9 5 . 
60 
I n shan i sudd ln Khan V, Coirunr. of I . T . i t was h e l d 
t h a t w h e r e t h e m a t e r i a l p o r t i o n of a v a l i d p r i v a t e wakf 
d e e d show c l e a r l y t h a t t h e income of t h e wakf, a p a r t from 
some e x p e n s e s , wa^ i n t e n d e d f o r t h e m a i n t e n a n c e f i r s t 
of t h e f o u n d e r , h i s w i f e and two y o u n g e r d a u g h t e r s and 
t h e n of h i s two c o u s i n s , t h e p e t i t i o n e r s , and t h e i r d e s c e n -
d a n t s , w i t h a f u r t h e r c l a u s e t o t h e e f f e c t t h a t i f t h e 
p e t i t i o n e r s become h e i r l e s s t h e p r o p e r t y w i l l be u s e d f o r 
o t h e r p i o u s o r c h a r i t a b l e p u r p o s e s , i t c a n n o t be h e l d 
t h t i t t h e b c n c i i c i a r y i s o n l y t h e endowment and n o t t h e 
p e t i t i o n e r s and o t h e r members of t h e f a m i l y of t h e f o u n d e r . 
The income of t h e wakf p r o p e r t y i n t h e h a n d s of t h e mutwa-
l l i a i s ' i n c o m e ' r e c e i v e d by them on b e h a l f of t h e b e n e f i -
c i a r i e s . VJhere t h e wakf d e e d d o e s n o t g i v e any i n d i c a t i o n 
a s t o hov; t h e income i s t o b e a p p o r t i o n e d among t h e b e n e -
f i c i a r i e s , t h e f i r s t p a r t of t h e f i r s t p r o v i s o t o Sec , 4 l ( l ) 
of C. T. Ac t , v;ould a p p l y and t a x would be l e v i a b l e a t 
t h e maximum r a t e , 
6*7 
I n Thanqa Mayul Ammal V. P a p p a a l i a s F a t i m a B i b i 
Where o n e M A. Muhammadan e x e c u t e d a Wakf d e e d , d e d i c a t i n g 
h i s p r o p e r t i e s t o t h e p r o p h e t . The d e e d r e c i t e d t h a t M 
66 , AIR 1958 O r i s s a 143 , 
6 7 . AIR 1960 Mad. 3 1 8 . 
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would be the Mutav;ctlii during hib l i f e time and a f te r 
h i s death, the p l a i n t i f f , h i s daughter by h i s deceased 
wife, would be the Mutawalli ; and a f t e r death her 
decendonti;, 'i'hcre v/as a l so a d i r ec t ion in the documents, 
t h a t , out of the income from the proper ty , f a t a should 
be performed in the same of t he Prophet. I t was held? 
(i) t h a t the main purpose of the instrument v;as t o 
provide for the luaintenance and support of the p l a i n t i f f 
and hur descendants and t h a t , i t was a concurrent purpose 
t h a t It;, 5 / - a year should be spefjt on the cha r i ty speci f ied 
in the instrument , 
( i i ) t h a t the r e se rva t ion in favour of the r e l i g i o u s 
objec t , namely, the performance of f a t i a and feeding 
of Faki rs on the Proj^hets' b i r t h day on the f a i l u r e of 
the l i n e of the p l a i n t i f f s descendants though not 
express ly s t a t ed in t he deed could be implied and t h a t 
the wakf v;as va l i d under the Muhammadan law. The proviso 
t o Sec, 3 of v;a]^ ;t v a l i d i a t i n g Act, 1913, does not r equ i r e 
t h a t the r e se rva t ion of the u l t ima te benef i t should be 
by express terms found in the document.— 
( i i i ) t h a t the v;akif intended t h a t instrument t o take 
ef fec t and th i t the cha r i t y was not performed t h a t could 
not i n v a l i d a t e the v/alcf which had been v a l i d l y c rea ted , 
68. Syed Alimed Vs. J u l a i t h a Bibi /au 1947 Mad. 176. 
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The U'akf (i'jncndnient) Act 198 4 
The VJsJcf Act 19 54, which was enacted t o provide 
the b e t t e r adminis t ra t ion and supervision of wakf i s 
amended t h r i c e and while the Wakf (Amendment) B i l l 
1969 was pending before Rajya Sabha a demand v/as made 
for the appointment of a committee t o examine what changes, 
i f any, are r equ i red t o be made in the Act inorder t o 
ensure b e t t e r adii i lnistrat ion and supervis ion of wakfs. 
In persuance of t he said demand a committee known as 
Wakf Inquiry Committee was c o n s t i t u t e d on December 9,1970. 
I t s Chairman was Syed Ahmad M.P. of Madhya Pradesh, Other 
members were F.H, Mohsin and Maulana Ishaque Sambhali, 
Later , Nawab zu l f iquar Ali Khan a lso became i t s member. 
The Government appointed Ghulam Rasool, Deputy Secretary 
in Lav/ Minis t ry , as the Committee* s Secretary, The 
Committee held several meetings and submitted i t s f ina l 
69 rei-ort in February 1976. The committee has made sugg-
estiouij ioL Llnj cnucLiiicrit of a couii^relitin :ij ve law for the 
safeguard of wakf, the functioning of Wakf Boards, 
co r rec t ion of er r ing Mutwaliis, removal of encroachments 
easing of f i nanc i a l d i f f i c u l t i e s facing the Wa]cf Boards. 
69. Kidwai, Arshad Ali "The Amended Wal'cf Act and Muslim 
Awkaf" Aza'im (Urdu Daily, Lucknow 6,8,9 Oct 1984); 
Neda- i -Mi l la t (Urdu Weekly) 21-10-84 t o 11-11-84. 
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ImporLunt Muslim o r g a n i s a t i o n s were no t s a t i s f i e d 
wi th t h e r e p o r t of t h e VJakf I n q u i r y Committee. In February, 
1979 an Al l I n d i a Awkaf Conference h e l d under t h e a u s p i c e s 
of J amia t -u l -U lama-Hind , a t New De lh i , p r e s i d e d over by 
Dr. A.Ii, Khusro, V i c e - c h a n c e l l o r of Muslim U n i v e r s i t y 
70 A l i g a r h , p a s s e d t h e fo l lowing r e s o l u t i o n s . 
(1) The l a r g e s c a l e i l l e g a l occupa t ion endovvments and wakf 
p r o p e r t i e s i n c l u s i v e of such s ac r ed ones as mosques, 
imambaras, g r a v e y a r d s , maqbaras e t c , i s c a u s i n g grave 
concern t o Muslims. They a r e t h u s d e p r i v e d of c o n s -
t r u c t i v e and a m e l i o r a t i v e r e s u l t s i n t e n d e d t o flow from 
t h e Wakfs. Such u n a u t h o r i s e d occupa t ion i s s p e c i a l l y 
conspicuouLi i n S t a t e of Punjab , Haryana, Hiniachal 
l-radesh, HajasLhan and Union T e r r i t o r y of Delhi and 
some o t h e r s t a t e s . What i s p a r t i c u l a r l y d i s t u r b i n g i s 
t h e f a c t t h a t t h e s u b s t a n t i a l p o r t i o n of t h e i l l e g a l 
occupationt> has been on t h e p a r t of t h e s t a t e governments, 
l o c a l b o d i e s , c o r p o r a t i o n s and semi-government a u t h o r i -
t i e s who have no t shov.'n any i n c l i n a t i o n t o v a c a t e t h i s 
o c c u p a t i o n , and encroachment and r e s t o r e the p r o p e r t i e s 
t o t h e VJakf Boards or M u t w a l l i . 
The Al l I n d i a Awkaf Conference, t h e r e f o r e s t r o n g l y 
u r g e s t h o t t h i s i l l e g a l occupa t ion of t h e Wakf p r o p e r -
t i e s by t h e a f o r e s a i d b o d i e s i n a l l s t a t e s should be 
voca t ed f o r t h w i t h . 
70. U e s o l u t i o n s p u b l i s h e d by Jamiat-Ulama -Hind (17-23) 
(1979) . 
In respec t of i l l e g a l occupation by p r i v a t e p a r t i e s 
or person the Conference r e so lves t h a t Government be 
requested to c lo th the Wakf BOcirds with tiie power oi. 
siajiiriiciry ev ic t ion of unauthorised occupants and such order 
of ev ic t ion should be appealable only in Wal<;f Tribunal 
whose decis ion sliall be f i n a l . 
(2) The All Ind ia Avv-kaf Conference a f te r comprehensive 
review of the v;orking of the Wakf Boards formed under 
Central and IJtaLe Udkt lav/s , has comes to conclusion 
t h a t by and l a rge most of the S ta te Wakf Boards have 
f a i l e d t o discharge the d u t i e s and r e s p o n s i b i l i t i e s 
en t rus ted to them and have be l i ed the hopes and a sp i r -
a t ions of t he Muslims of Ind ia , Their f a i l u r e seems 
mainly from the fact t h a t the Wakf Act do not inves t 
the Board v/ith adequate pov;ers requ i red for the 
e f fec t ive discharge of t h e i r r e s p o n s i b i l i t i e s .The 
conference, t he re fo re demands t h a t VJakf Boards be given 
adequate execut ive and j u d i c i a l powers t o function 
e f f ec t i ve ly by making s u i t a b l e amendments in the Wakf 
Acts. 
The conference i s fu r ther of the opinion t h a t 
p resen t c o n s t i t u t i o n of Wakf Boards by nomination 
does not i n s p i r e confidence among Muslims denying 
them the necessary p a r t i c i p a t i o n and involvement. 
(3)Many mosques, muqbaras, imambaras and other wakfs 
of h i s t o r i c a l importance under the cont ro l and supervision 
of the Central as well as S ta te Archaeological Departments. 
b5 
This conference s t rongly f e e l s t h a t a p a r t from 
the hiGtorJcai importance these mosques, muqbaras, 
imambciras and other vvakts these are p r imar i ly the 
p laces of v;orship and r e l i g i o u s r i t e s . Therefore the 
r o l e of Lhe Archaeological Department must be l imi ted 
t o the upkeep, and r epa i r of such i n s t i t u t i o n s without 
i n t e r f e r i n g with the offer ing of prayers and r e l i g i o u s 
r i t e s . 
(4)A number of Muslim Wakfs in U,P. p a r t i c u l a r l y in Lucknow 
and Faizabad are d i r e c t l y under t h e cont ro l of t h e 
government through Coiiuiii s^iioner or Deputy Coimiiissioner, 
Those wakfs v/ere talc en by the government a f t e r F i r s t 
War of Independence in 1857, The continued cont ro l of 
tlie government afLer Independence and promulgation of 
our Cons t i tu t ion , where A r t i c l e 26 guarantees our r i g h t 
t o administer such p r o p e r t i e s not an anchronism but out 
r i g h t j u s t i c e t o our community. 
The Conference demands t h a t a l l government control 
through Commissioner or Deputy Commissioner on WaJcfs 
must cease and be handed over t o t he V/akf Boards concerned, 
(5) The Allahabad High Court (Lucknow Bench) in MOhanunad All 
71 
Khan v. Lucknow ^iunic ipal i ty held t h a t mosques and 
graveyards can be acquired under Land Acquisi t ion Act 
189 4. The Court has said t h a t mosque i s not an i n s t i t u t i o n . 
Moreover, the cons t ruc t ion of a mosque i s not e s sen t i a l 
71. AIH 1978 All 280, 
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for the pel tn^iriiuncu oi tJcundz which according to i t can be 
offered anyvjhere. 
The Conference expresses i t s deep concern and anxiety 
on the said judgeraent which has shaken the f a i t h of the 
Muslim community in the fundamental r i g h t s ensherined in 
Cons t i tu t ion , 
The Conierence the re fore , danands t h a t mosques, 
graveyards, imaiiibaras and such other i n s t i t u t i o n s be exempted 
from the operat ion of Land Acquisi t ion lav;s, 
(6) v^ alcf p r o p e r t i e s hove by and l a rge become unrenunerat ive 
and unproductive because of the operat ion of the Rent 
cont ro l Act the income from then stands frozen at a 
very lov/ l eve l completely out of alignment with the 
cur ren t value and r a t e s . Since the income from Wakf 
p r o p e r t i e s i s p r imar i ly meant for r e l i g i o u s and c h a r i -
t a b l e purposes and a l so for the bet terment of t he weaker 
sec t ions of our socie ty , i t i s e s s e n t i a l t h a t a l l 
wcikf p r o p e r t i e s should be exempted from the Rent 
Control laws. 
(7) Conference firmly r e so lves t h a t Income Tax, House Tax, 
Wealth Tax, Gift Tax and other Taxation laws are 
adversely af fec t ing the income of r e l i g i o u s and c h a r i -
t i ible IVakfs and such po r t i ons of income from wakf 
a l a l - a u l a d v/hlch are for r e l i g i o u s and c h a r i t a b l e 
purpose, should be exempted from the purview of these 
enactment ij. 
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(8) Conference strongly urges t ha t the government to 
enact a su i t ab l e Amendment Act expediciously v/ith 
c lauses t h a t should s a t i s fy the a s p i r a t i o n s of the 
community which v;ould lead t o proper p reserva t ion 
and development of the Wa]cfs. 
(9) V.hereas i t i s an acknovN/ledged fac t t h a t the Muslims 
of Indj a are educa t iona l ly backward and the main 
fac tor con t r ibu t ing to t h i s malady being the f inanc ia l 
incapac i ty and v;hereas Islam has ful ly urged the 
b e l i e v e r s t o acquire knowledge. 
The Conference t he re fo re , r e so lves t h a t the 
government be urged t o inc rease the con t r ibu t ion 
co l l ec t ed from the differer^t wakfs from 6 per cent 
to a maximum of 8 per cent and addi t iona l amount so 
charged be earmarked for educat ional advancement of 
the Muslim Ind ia . 
(10) I t e s s e n t i a l to develop the v/akf p r o p e r t i e s and 
uugmunL t l ic ir resources for educational and economic 
u p l i f t of tiie Muslim community. This Conference c a l l e s 
upon a l l the S ta te Wakf Boards t o e s t a b l i s h wakf 
Developiiitnt Corijorations for the development of Wakf 
p r o p e r t i e s on the l i n e s of the Karnataka V^ akf Develo-
pment Corporation. 
(11)The conference notes with concern t h a t the provis ions 
contained in var ious Zamindari Aboli t ion and Tenancy 
Acts providing for r e s t i n g of the graveyards in Gaon 
Sablia and other loca l bodies run contrary t o be s e t t l e d 
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l ega l poiii t ion t h a t "once a graveyard alivays a 
graveyard", 
TVie confereijce t he re fo re demands t h a t necessary 
amendments be made in these Acts. And such amendments 
be made in these Acts. And such amendments be given 
r e t r o s p e c t i v e e f fec t . 
(12) This conference cons iders i t e s s e n t i a l t h a t inorder t o 
carryout the ob jec t s and goals of t h i s Conference in the 
l i g h t of r e s o l u t i o n s passed herein and t o determine and 
pursue tl\e fu ture course of act ion in respec t thereof the 
formation of an implcmentaLion coinmitLee cons i s t ing of 
seven persons v/ith power t o co».opt i s i nd i spens ib l e , 
(13) Whereas i t i s adv l s ib l e t h a t a permanent cominittee for the 
p ro t ec t ion and development of v/akfs and to watch and solve 
the problems of wakfs be cons t i t u t ed . 
After sometime Central Wakf Council c o n s t i t u t e d sub-
Committee to examine the r epor t of Wakf Inquiry Committee. 
The Sub-Committee did not agret with the r epor t on following 
bas ic p o i n t s : 
( i) abo l i t i on of Central Wakf Council 
( i i ) l ega l s t a t u s and c o n s t i t u t i o n of Wakf Boards 
( i i i ) pov/ers of Wakf Commissioner 
On 16th September 1981 the Muslim M,Ps. met the Law 
Minis ter , They opposed t o the fac t t h a t too much powers 
b9 
were t o be given t o the Wakf Conuiiissioner and t h e Boards 
were not to be set up in democratic v;ay. The Boards were 
t o follow the d i r e c t i o n s of the Wakf Coiuriiissioner, i t 
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would felt that they become a government department. 
On 23 Ju ly , 1984 B i l l No. 12 of 1984 wat. f i r s t passed by 
the Uujya Sabhcj, for amending the Viakf Act 1954, I t was 
then prcscnti,;d to Lok Subha v;here i t was passed on 27 
August 198 4, with some aniendjnents, based on the represen-
t a t i o n s made by a group of Muslim Members of Parliament 
headed by Ghulsher Ahrnad. Due t o t h e i r amendments the B i l l 
was again brought before the uajya Sabha where i t was 
f i n a l l y passed during the l a s t days of i t s session. 
The B i l l was passed ignoring the reconunendations made 
by the sub-Committee c o n s t i t u t e d by the Central Wakf Council 
and Muslim H , t s . The Law Minis ter , while he was de l ive r ing 
h i s speech on motion of i t s cons idera t ion he said t h a t -
" I t was found t h a t d i f f e r en t shades of opinion were, 
at t imes, d i ame t r i ca l l y opposed even on the bas ic 
scheme to ensure the ob jec t ives of b e t t e r adminis t ra-
t ion of Wakfs. Having f a i l e d in our e f f o r t s t o have 
a concensus or un i ty of approach in processing the 
7 2. aipra note 20, 
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t h e I s s u e wi th a view t o evolv ing a formula t o 
hornionise and r e c o n c i l e t h e d i f f e r e n t approaches 
no t only on t h e b a s i s of t h e r e p o r t s of t h e V/akf 
I n q u i r y Committee and Sub-Committee of C e n t r a l Wakf 
Counc i l , t h e All I n d i a Av;kaf Conference^ t h e 
Members of P a r l i a m e n t , t h e M i n o r i t i e s commission 
and of r e p r e s e n t a t i v e o r g a n i s a t i o n s and i n d i v i d u a l s 
t l ie only c o u r s e l e f t t o t h e government, was t o 
i n t r o d u c e a i i i l l on t h e b a s i s of t h e r e p o r t of t h e 
Wakf I n q u i r y Coiiuiiittee, and t h e r e b y t o p l a c e a l l t h e 
p r o p o s a l s b e f o r e t h e P a r l i a m e n t t o e n a b l e i t t o t a k e a 
73 f i n a l view i n r e l a t i o n t o t h e c o n f l i c t i n g o p i n i o n s . 
The r e a c t i o n and viev;s of Muslims i n r e g a r d t o 
t h e Wa]<.f (Amendment) B i l l of 1984 can be v i s u a l i s e d by 
t h e d e b a t e s on t h e B i l l i n i 'ar l i t i jnent . The main o b j e c t -
ion was t h a t i t was be ing p a s s e d in a h a s t e wi thou t 
g i v i n g due r e g a r d t o i t s impor t ance . As p o i n t e d out 
by Maulana Syed Ahmad Hashmi, t h e B i l l was f i r s t 
p a s s e d in Rajya Sabha a t a t ime when t h e o p p o s i t i o n 
had s t aged a walkout on a c e r t a i n m a t t e r . Many Congress 
( I ) members were of t h e view t h a t t h e B i l l was long 
awai ted b e t t e r than t h e Wakf Act 1984; on ly few 
73, 'Ra jya Sabha Deba tes ' (282-382) 23 J u l y 1984. 
71 
Members of Pa r l i an ien t d i s c u s s e d t h e amendments and 
s u g g e s t i o n s ; t h e remaining among them only k e p t on 
p r a i s i n g t h e r u l i n g p a r t y and Government or making 
speeches r e g a r d i n g decay of wakfs and need for i t s 
s o l u t i o n . Very l i t t l e t ime was i n f e c t spent on t h i s 
B i l l and t l ie Muslim Members of P a r l i a m e n t d i s c u s s e d 
i t only foi tliu ptoblem of naiiic sake . 
Thcru i s u n r e s t among i m p o r t a n t Muslim o r g a n i s a t i o n s , 
i n d i v i d u a l s r e g a r d i n g t h e ^ i l l J amia t -u l -U lama Hind 
d e s c r i b e d " t h e B i l l does not f u l l y r e f l e c t s t h e d e s i r e 
and demands of t h e Muslims of I n d i a and i g n o r e s most of 
74 t h e recommendations of t h e Av/kaf Conference 1979". 
75 I n d i a n Muslim League b e l i e v e s t h a t -
" t h e s a i d B i l l no t only f a i l s t o s a t i s f y t h e 
deiuanus and a s p i r a t i o n s of t h e Muslims wi th r e s p e c t t o 
t h e p r o t e c t i o n of v;akfs, bu t a l s o c o n t a i n s e v e r a l p r o v i -
s i o n s of higl i ly o b j e c t i o n a b l e n a t u r e which admit of 
e x t e n s i v e governmenta l r e g u l a t i o n of walcfs th rough i t s 
nomlns ted Wakf Commissioner, t h u s encroaching upon and 
d e s t r o y i n g autonomy of Wakf Boards and r educ ing t h e i r 
7fi 
s t a t u s t o mere adv i so ry b o d i e s . 
74 . Muslim I n d i a 5l4(November 1984), 
75 . R e s o l u t i o n of N a t i o n a l Execu t ive , I n d i a n Muslim League, 
Madras 23, September 1984, 
76 . iiupru noLe :^ 4 a t 5U7. 
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The p res iden t of All Ind ia Muslim Personal Law 
Board, Maul ana Abdul Hasan Ali Nadvi has sharply reac ted 
t o the amendJTients made in Wakf Act. In a t e l eg raph ic 
massage he has requested Pres iden t Zail Singh not to sign 
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V/akf Bill and return it to Parliament. 
According to Syed Shahabuddin "the Bill as it stands, 
suffers from many defects Lacunae and ommissions and, if 
enacted In the pre^ ;ent form, shall not serve the Basic 
purpose of protecting the Wakfs, utilising them to the 
extent possible for the welfare and progress of the Muslim 
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coiiiiiiunity and democratising the Wakf adni inis t ra t ion. 
Sa l ien t Features of the Wakf ( Amendment ) Act 1984 
The Wakf Act 19 5 4, providei^ for the b e t t e r admin-
i i t r a t i o n oiui i^uparvjslon of wakfs. The working of the VJakf 
Boards e s t ab l i shed under the Act i s however not s a t i s f -
actory and in most cases these Boards have f a i l e d t o 
achieve the very purpose they have been es tab l i shed . 
Further the f i nanc i a l p o s i t i o n of the most of the Boards 
i s a l so not happy. The quest ion of toning up the admini-
s t r a t i o n t o as t o p r o t e c t and proper ly manage Wakf 
p r o p e r t i e s by taking necessary measures, including l e g i -
s l a t i o n , has been engaging the a t t en t ion of the Central 
Government. A concrnittee knovm as the Wakf Inquiry Committee 
77. Supra uote 22. 
78. Supra note 26 at 424. 
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was accordingly c o n s t i t u t e d by the Central Government 
for the purpose of evaluat ing the working of Wakf Act 
and for making an inqui ry i n t o adminis t ra t ion wakf a t 
a l l l e v e l s jn reL.pcct of s t a t e s t o which the p rov i s ions 
of the Wcikf AcL arc appJ iccible. The repor t of the Vi/akf 
Inquiry Conuiiittee was examined by the Central Government, 
The Di l l which i s mainly based on the recommendations of 
the Vvalcf Inc^uiry Committee seeks to make i n t e r a l i a 
amendments to the Wakf Act, 1954 in r e l a t i o n t o following 
mat te r s , namely-
(i) t o ensure uniformity of V^ akf l e g i s l a t i o n throughout 
India and in p a r t i c u l a r , in the s t a t e or pa r t of the 
S ta te in v/hjch tlie Act i s enforce. 
( i i )The V^ akf Board sha l l cons i s t of eleven members of which 
tv;o sha l l be members of Parl iament , t o be e lec ted 
agains t thanse lves by the Wakf Commissioner, who shal l 
be ex-pffocop Iviember-Secretary, and six other Muslim 
members to be nominated by the s t a t e government from 
aJiiongst tl^e d i f f e r en t c a t e g o r i e s of the persons spe-
c i f i e d in sect ion 10, The Chairman of the V/akf Board 
sha l l be e l ec ted by the members thereof from amongst 
themselves. The Wakf Commissioner sha l l not , however 
be e lec ted as Chairman ; 
79. Rajya Sabha Debats May 7,9 (1984), 
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( i i i ) t o provide for the appointment of viakf Comitiiss-
ioner in s t a t e from amongst persons profess ing 
Islam, who are holding any post in the government 
of a s t a t e concerned in the Senior Scale of t he 
J u d i c i a l Service of the s t a t e or any post in 
Senior Scale of any Administrat ive Service in t he 
S t a t e . 
(iv) Lo t i i large the powers of s t a t e government with 
regard t o the cont ro l and supervision of the 
Wakfs ; 
(v) to s trengthen the p rov is ions of accounting and 
audi t of the accounts of Mutwallis and make i t o b l i -
gatory for the Wakf Commissicner to carryout 
at l e a s t once in two years a de t a i l ed inspec t ion 
of the wakfs in the s t a t e having an annual 
income of not l e s s than tv/elve thousand rupees ; 
(vi) t o impose r e s t r i c t i o n s v/ith regard t o a l i ena t ion 
of the Vvakf pr-operty ; 
(v i i ) t o provide for appointment of Tribunals for t h e speedy 
determinat ion of the d i spu tes , question or Other 
ma t t e r s r e l a t i n g t o Wakf, every such Tribunal i s 
t o cons i s t of one person who sha l l be member of 
the S ta te J u d i c i a l Service holding a rank not 
below t h a t of a D i s t r i c t Judge or of a Civi l Judge 
F i r s t C l a s s ; 
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( v i i i ) to bring a l l v/akfs a l a l - au l ad v;ithin the purview 
of t he Act and to provide t h a t a wakf by user 
sha l l not cease t o be a wakf by reason of non 
user for any length of time ; 
(ix) imposining r e s t r i c t i o n on powers of Mutv/allis to 
grant l e a se of immovable p r o p e r t i e s of the wakf. 
I t has been provided t h a t no l ea se or sub lease 
for tiny p<;;riod exceeding th ree years sha l l be 
made and t h a t l ease or sub- lease exceeding fe 
l e t Jod ot: one year but not exceeding a per iod 
of t h r ee years sha l l be un less i t i s made with 
the previous sanct ions of the Board, 
(x) VJa]vf Commissioner sha l l be empowered to frame 
schemes for the proper adminis t ra t ion of wakfs 
and t o take over, in c e r t a i n cases , the d i r e c t 
management of the Viakf; 
(xi) the Central Government i s a lso being empowered-
(<j) to lay down general p r i n c i p l e s and p o l i c i e s 
oL wakd adminis t ra t ion in so t a r cis they r e l a t e 
to secular a c t i v i t i e s of the wakf; 
(b) to coordinate the funct ions of the cen t ra l 
Wakf Council, the Wakf CoinmissJ oner and the 
liourci, i n so Lai. a s Lhoy r d a L c t o t l i c i r 
secular funct ions of the Wakf ; 
(c) to review the adminis t ra t ion of the secular 
a c t i v i t i e s of the Wakfs genera l ly . 
C H A P T E R - I V 
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C H A P T E R - I V 
SUBJECT OF DEDICATION 
(a) PROPERTY V^HICH MAY BE PIDICATED 
O r i g i n a l l y t h e i d e a of p r o p e r t y w h i c h c o u l d be 
t h e s u b j e c t of Wakf was e x t r e m e l y r e s t r i c t e d . When 
t h e i n s t i t u t i o n of wakf came i n t o b e i n g , t h e o l d e s t 
knov;n waki v;ci:c o i r c a i i o n a b l e pci-iiiunent c h a r a c t e r and 
c o n s i s t e d of l a n d s , f i e l d s o r g a r d e n s . But v e r y soon 
t h e r e a f t e r , j u r i s t s of a l l s h a d e s of o p i n i o n w e r e a g r e e d 
t h a t , i n a d d i t i o n t o Immovable p r o p e r t y , some o t h e r 
k i n d s of p r o p e r t y c o u l d a l s o b e d e d i c a t e d . For i n s t a n c e , 
2 
w o r k i n g c a t t l e and i n s t r u m e n t s of h u s b a n d r y ; K o r a n s 
3 
f o r r e a d i n g i n Mosques ; O t h e r immovable n o t n e c e s s -
4 
a r i l y consumed i n t h e i r u s e ; was h o r s e s , c a m e l s and 
5 6 
w a r d s , and a c h e s t of money f o r l o a n s t o t h e p o o r . 
Abu H a n i f a had l a i d down t h a t o n l y immovable p r o p e r t y 
c o u l d b e made wakf, and even Abu Yusuf m a i n t a i n e d t h a t 
no m o v e a b l e w e r e v a l i d a s wakf e x c e p t b e a s t s of b u r d e n 
7 
and weapons of war, 
1. Ameer All, Muhammadan Law, Vol.1, 397(1928). 
2. Wilson, Anglo Muhammadan Law, Sect, 318 (l) , 
3. Ibid, Sec, 318 (2). 
4- Ibid, Sec. 318 (3). 
5. Abdur Rahini, Muhammadan Jurisprudence, 307, 
6. Fyzee A, A, A. Outlines of Muhammadan Law, 245(Ed Ilnd 
1978). 
7. Kamila Tyabi Limited Interests in Muhammadan Law, 
113. 
11 
Different kinds of property were made possible 6f 
subjects of wakf through the medium of what was customary. 
This was so particularly with the interoduction of mon/^ y 
as the subject of Wakf., if it was used to buy property 
which would yield perpetual use. 
This new development unconsciously modified the 
idea of the wakif giving away ol the corpus of God, 
At the same time there as another kind of wakf of money, 
where the money was used for business, and the profits 
applied to the wakf. 
According to Shafii law evering is valid (as 
subject of wakf ) which is valid in sale, and of which 
the unsufuct can be enjoyed without destruction. This 
is why can not be made of food or of scented plants, 
but apart from this wakf may be made equally of move-
9 
able and immoveables and indivisible things, 
Accoruing to Shi a Ithana Ashari law the subject 
of wakf must be something corporeal-incorporeal things, 
like a debt can not be made wakf. But a dog or cat 
validly be made wakf, because of their utility with 
regards to wakf of money, the better opinion is that the 
8, Ibid, 114 
9, Ibid. 
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10 
wakf of dirhums and dinars is valid. 
By I jma it is requisite that the subject of wakf 
should be specific or ascertained, must be clearly defined, 
must be of such a nature thot it can continue for ever 
and can be transferred from one mutwalli to another mutwalli. 
According to the ancients the wakf of a debt payable to 
12 
a person was not valid. , because it was a thing, in their 
opinion not exisiting in specific. 
Accordingly a wakf can not be made of the rights of 
13 
usufructuarty mortgage, nor of a dower debt, which may 
or may not be paid, nor of a simple money decree; nor 
will a wakf be upheld which is in fraud of the rights of 
14 
certain heirs, 
A close examination of the authorities leads to 
the results that the wakf of profits and of monies, when 
they can be permanently applied in trade or commerce, 
so that a permanent benefit may be derived from the same, 
is valid. This view is in accord with the altered conditions 
of socitity. 
10, I b i d , 115. 
11, Supra n o t e 1 a t 397, 
12, Supra n o t e 6, 247, 
13, Mt, Rahiman V, D. Baqridan AIR 19 36, 213(F, B , ) , 
14, D, F, Mul la , P r i n c i p l e s of Muhammadan Law, 175, 175 
(Ed, I 5 t ^ 1961) , 
15, Abdul Razak V. Al i Baksha 1948 Lah. 200, 
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THE MCDEKN TREND 
The consensus of opinion in the latter Hanafi 
texts, adopted Muhartunad' s opinion that any property could 
be the subject of wakf provided it was invested in some-
thing which could satisfy the requirement of perpet-
uity, even if only in the form of providing a regular 
income. The same view has been followed in India to a 
1 fi 
great extent though the matter has not been fully settled. 
The wakf act 1913, sec, 2, specifically made' any property* 
capable of being made wakf: but the interpretation of 
this is still not very clear. As regards money the 
17 position is quite definite. The walkf of promisory 
notes was upheld on the grounds of long user, though no 
specific decision was given regarding the wakf of move-
ables. 
Since the wakf validing Act, however, and since 
the Prevey council decision in Md, Sadiq V, fakhar Jahan, 
there seems little doubt that wakf of moveable will be 
upheld in the future. 
The Wakf of offerings as in Hiba, made to a saint 
19 has been held valid, 
16. Supra Note 10,182, 
17, Mirza Yaqub V. Mirza Rasu l , 19 23, AIR Outdh, 254 upheld 
In Haji Abdul Razak V. Syed Al l Baksh 1946, AIR, Lah. 200, 
18, 1931, 5 9 , 1 , A, 
19. Mumud V, Md. Hamid 1917, 3 8 , 1 , C, 387. 
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The rule of Mushaa does not apply in India, where 
Abu Yusuf* s viev; has been generally adopted. Thus wakf 
20 
may consists of a part of the income of specified property, 
21 
or of the residue of an estate. But where a masjid or a 
graveyard has been dedicated Abu Yusuf and Prophet Muhammad 
both agreed that a different rule applied, and unless the 
property is divided the wakf failed, whether, the property 
22 is capable of division or not. But in Abdul Rehiiuan V, 
23 Mang Mutu the Rangoon H, C. decided that where one of the 
heirs had got hold of the whole property and made it wakf in 
favour of a masjid, the wakf was biding on him so far as 
his own share was concerned. This case seems to be wrongly 
decided, as both Abu Yusuf and Imam Muhajnmad are quite 
explicit that Mushaa invalidiates a wakf in favour of Masjid, 
24 The decision was based on Md, Mumtaz V, zubaida Jan, which 
was a case ol hiba and stated the rule that subsequent 
Mushaa will not invalidate a gift { but the analogy was 
25 quite in applicable, because ;~ 
(i) There is a special rule for special reasons as regards 
raasjids and (ii) the Mushaa in this case was not subsequent as 
the heir never had a right to the whole of the property, 
20. Sheik Muh, Ahsanulla V, Amarchand Kandu 1889, 17,1, A. 28. 
21. Abdul Sattar V, Abdul Hamid Salt 1944, AIR Med. 504 at 
p -6 509. 
22. This view was accepted in Badrul Haq, V, Shah Hussain 
19 35, AIR All, 278, 
23. (1889) 16 I. A, 195. 
24. (1889) 16 I, A. 205, 
25. Supra Note ]6 at 105, 
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(b) STATUTORY RESTRICTIONS 
I t i i i one of t h e p r i n c i p l e s of Musl im l aw t h a t t h e 
f i r s t d u t y of whoae who a r e g o v e r n e d by t h a t law i s t o a r r a n g e 
f o r t h e paymen t of t h e i r d e b t s b e f o r e t h e y make g i f t s o r 
c r e a t e wakf. A s u i j u r i s , i f he i s n o t u n d e r any m e n t a l 
i n c a p a c i t y o r any i n h i b i t i o n i s c o m p e t e n t t o c o n s e c r a t e 
h i s e n t i r e e a s t a t e . A n o t h e r e s s e n t i a l c o n d i t i o n i s t h a t he 
s h o u l d be i n good h e a l t h and s h o u l d n o t be s u f f e r i n g from 
27 
an m o r t a l i l l n e s s . I f he i s i n Marzu-Maut o r d e a t h i l l n e s s , 
he can n o t d e d i c a t e more t h a n a t h i r d of h i s e s t a t e u n l e s s 
28 t h e h e i r s c o n s e n t i n a c c o r d a n c e w i t h Sunn i o r S h i a s e c t t o 
whoever s e c t t h e d e d i c a t o r b e l o n g s . The c o n s e n t of t h e 
h e i r s n e e d n o t be e x p r e s s b u t may be i m p l i e d by showing a 
f i x e d and u n e q u i v o c a l i n t e n t i o n . The b u r d e n of p r o v i n g 
29 
s u c h c o n s e n t w i l l be on t h o s e who a l l e g e i t . 
The p r o v i s i o n f o r a m a n ' s o f f e r i n g s o r d e s e n d a n t s i s 
a c h a r i t a b l e o b j e c t a c c o r d i n g t o Musl im i d e a s and a wakf 
a l a l - a u l a d would n o t be v a l i d i f i t w e r e n o t c r e a t e d f o r 
c h a r i t a b l e p u r p o s e s . I t t h e r e f o r e f o l l o w s t h a t i n v i e w 
of t h e p r o v i s i o n s of s e e l of t h e I n d i a n T r u s t s A c t , I I , 
1882, t h e Act can n o t a p p l y t o a wakf- a l a l - a u l a d and t h e r e -
f o r e n o a p p l i c a t i o n l i e s u n d e r s e c t i o n 7 2 and 74 f o r t h e 
26 , Har P r a s a d V, Moh. Usman 1943 , A l l , 205 , 
27 . A l l H u s s a l n V, F a z a l H u s s a l n Khan, A l l . 22 I C , 2 9 l ( S h i a 
l aw i s t h e s a m e ) . 
2«. UJbJ J J i j J J t . j V. Mohiiicd F i j k J r u l l u 'I'J C a l . 477, 67 IC 7 0 . 
29 , Nun hoc Becj V. Uulum Huutialn AIR 19 5 2 Mug. 39 4, 
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r e m o v a l of t h e m u t w a l l i of s u c h w a l k f and a p p o i n t m e n t of 
30 
a new r n u t w a l l i , i n h i s p l a c e . 
31 I n H u s s a i n Bin A l i V. S a l a h Bin Ahmed ^ i t was h e l d 
t h a t r u l e r e s u l t i n g S e c , l of t h e T r u s t s Act 1882 can n o t 
be a p p l i e d t o Kuhanunadan walcf. I n t h i s c a s e t h e r e was 
no p r o f f t h a t c e r t a i n p r o p e r t y was p u r c h a s e d by- wak i f 
o u t of incofrie of endov;ed p r o p e r t y . Such o t h e r p r o i ' e r t y 
was n o t d e d i c a t e d t o r e l i g i o u s o r c h a r i t a b l e p u r p o s e 
expreu:- ic ly by u t t e r j i u j v/orda w i t h i n t e n t i o n of c r e a t i n g w«ikf. 
I t wa^ h e l d t h a t s u c h otht.-r p r o p e r t y would n o t b e c o n s i d e r e d 
a s t r u s t p r o p e r t y d e d i c a t e d t o r e l i g i o u s o r c h a r i t a b l e 
p u r p o s e . 
No one by t h e owner of t h e p r o p e r t y c a n make a 
wakf of i t . Hence t h e C o u r t c a n n o t s a n c t i o n t h e c r e a t i o n 
of wakf of t h e minor* s p r o p e r t i e s by t h e g u a r d i a n u n d e r 
S e c , 28 of t h e G u a r d i a n s and w a r d s Act 1890. Such a 
32 
sa i i c t Jo i j l i iiiddu w i l l bci w i t h o u t j u r i s d i c t i o n . The 
g u a r d i a n u n d e r t h e Muhammadan l aw h a s no power t o make a 
33 
wakf of t h e w o r d ' s p r o p e r t i e s . 
3Q, Mohd, A l i V. Ahmed A l i Khan 19 45 A l l 2 0 1 , 19 45 ALJ 49 2. 
3 1 , AIR 1952 Hyd. 195 , 
32 , Commr. of Wakfs V. Mohd. Mohs in AlR 1954 C a l . 40 2. 
3 3 , Imam Bandi V. M u t - S a d d i AIH 1918, P . C. 1 1 , 
8^ ^ •J 
(C ) UNCERTAINTY OF THE SUBJECT MATTER AND ALLIED ISSUES 
Under t h e Musl im l aw , i t i s an e l e m e n t r y p r i n c i p l e 
t h a t t h e r e s h o u l d b e no a m b i g u i t y i n t h e s u b j e c t m a t t e r 
34 
of t h e v/akf. The p u r p o s e s of t h e t r u s t s mus t b e i n d i c a t e d 
w i t h r euso t J t i b lu c e r t a i n t y , Accordi i jg l y , i f t h e y are n o t so 
s t a t e d t h e t r u s t f a i l s . A c c o r d i n g t o t h e a n c i e n t j u r i s t s , 
o n c e a man made a wakf, even w i t h o u t d e s i g n a t i n g c l e a r l y 
t h e p u r p o s e f o r w h i c h t h e i n c o m e was t o be a p p l i e d , i t was 
35 
n e v e r t h e l e s s a l a w f u l d e d i c a t i o n . T h e r e i s much f o r c e 
i n t h i s v i e w and i t c a n b e b e n e f i c i a l l y u t i l i s e d t o d a y . 
I n R u n c h o d e s V, P a r v a t i B a i , i n a Hindu Be q u e s t , t h e 
t r u s t e e s w e r e d i r e c t e d t o a c t i n s u c h manner a s t h e y t h i n k 
p ro joer , so t h a t money m i g h t a l w a y s b e u s e d f o r some good 
dharm ( r e l i g i o u s o r c h a r i t a b l e p u r p o s e ) a f t e r t h e d e a t h 
of t h e t e s t a t o r and by w h i c h some good m i g h t b e done t o 
him ( i n f u t u r e s t a t e ) . I t was h e l d v o i d f o r u n c e r t a i n t y . 
F o l l o w i n g t h i s d e c i s i o n t h e r e was t e n d e n c y among t h e I n d i a n 
High c o u r t s t o h o l d t h a t wa3cf f o r ' g o o d o b j e c t s * i n g e n e r a l 
was v o i d f o r u n c e r t a i n t y . A d i r e c t i o n t o p a y money t o 
3 4 , G. I y e r , 34 2. 
35, I b id , at note 11,218, 
36, (1899) 26 I . A. 7 1 . 
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Syyads i.e. descendants of the prophet, is void for 
37 
uncertainty one of the essentoial conditions of a 
valid walci ia that the appropriation must be at once 
a complete one, VJhen the objects of the wakf are certain 
and definite it will not make the wakf an invalid one 
because no definite portion of the property or specific 
amount or portjon of tliu Jncome i^ dedicated to religious 
38 
or charitable purposes of a permanent character. 
The decision in Ranchoddas* s case, it is submitted 
was not correct. So long as the endoeer divests himself 
of the endowed property and so long as it is reasonably 
clear that the property was endowed for religious and 
charitable purposes the doctrine of cypres can and 
should be used by Courts a a tool of social engineering 
ana the endowment should not fail. The property can and 
should be utilised for public good. 
(d) BAI^KRUPTCY OF THE SETTLOR i 
A charitble trust being ex hypothesis a voluntary-
transfer, is liable to be annulled on the transferor, 
being adjudicated an insolvent with two years of this date 
37. Abdul Karim V. Rahim Bai (19 46) Bam, L.R, 67. 
38. Ibid. 
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39 Of the transfer. The law on this point Is contained in 
sec, 55 of the Presidency Towns Insolvency Act and 
Section 53 of the t-rovincial insolvency Act. Sec. 55 of 
the Presidency Towns Insolvency Act runs as follov/s :-
"Any transfer of property not being a transfer made 
before and in consideration of marriage, or made in favour 
of a purchaser or incumbrancer in good faith and for 
valuable consideration, shall, if the transferror is 
adjudged insolvent within two years after the date of the 
transfer be void against the Official assignee ". 
Sec,52 of the provincial Act is worded in a slightly diff-
erent manner. 
Under it any transfer of property not being a 
transfer made before and consideration of marriage or 
made in favour of a purchaser or incumberancer in good 
faith, and for valuable considerable shall, if the trans-
feror is adjudged insolvent, on a petition presented 
witli two yijavii alter the date of transfer, be voidable as 
against the receiver and may be annuled by the Court, 
There is one difference between the two section as 
regards the terminun a quo for calculating the period of 
two years. Under the Provincial Insolvency Act, a transfer 
39. B.K. Mukharjee, .146. 
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c o u l d b e a n n u l e d i f t h e t r a n s f e r o r I s a d j u d g e d i n s o l v e n t 
on a p e t i t i o n w i t h i n two y e a r s a f t e r t h e d a t e of t h e 
t r a n s f e r . Thus a t r a n s f e r w i l l b e h i t by t h e s e c t i o n of 
i t i s w i t h i n two y e a r s from t h e p r e s e n t a t i o n of t h e 
I n s o l v e n c y puitlou even t h r o u g h I t i s more th<in two 
y e a r s from t h e d a t e of a d j u d i v a t i o n o r d e r . The P r e s i u e n c y 
Towns Act on t h e o t h e r hand a v o i d s t h e t r a n s f e r , i f t h e 
t r a n s f e r o r i s a d j u d g e d i n - s o l v e n t w i t h i n two y e a r s a f t e r 
t h e d a t e of t r a n s f e r . The v/ords ' i s a d j u d g e d i n s o l v e n t , ' 
mean t h e same t h i n g a s t h e e x p r e s s i o n * b e c o m e s b a n k r u p t ' 
i n E n g J i s h l a w , and r e f e r t o t h e d a t e of coi i imission of 
t h e f i r s t of t h e a c t s of i n s o l v e n c y w h i c h a r e p r o v e d t o have 
been c o m m i t t e d by t h e d e b t o r w i t h i n t h r e e m o n t h s n e x t 
40 
p r e c e d i n g t h e d a t e of p r e s e n t a t i o n of t h e i n s o l v e n c y p a t i t i o n . 
Under b o t h t h e a c t s t h e , i n s o l v e n c y of t h e t r a n s f e r o r 
w i t h i n t h e p e r i o d n i e n t i o n e d a f o r e s a i d r e n d e r s t h e t r a n s f e r 
l i a b l e t o be a n n u l e d a t t h e i n s t a n c e of t h e o f f i c i a l a s s i g n e e 
o r t h e r e c e i v e r a s t h e c a s e may b e , t h e o n l y e x c e p t i t i o n s 
40 , I b i d , 147 , c i t i n g M u l l a * s l aw of I n s o l v e n c y , 4 3 5 . 
being made in cases of a n t i n u p t i a l se t t lmen t s and 
t r a n s f e r s in favour of purchases for value in good 
f a i t h . As a c h a r i t a b l e t r u s t i s not for valuable 
cons idera t ion the presence or absence of good f a i t h 
i s inunater ial , and such t r u s t cannot come within 
the except ions mentioned in the sec t ions . 
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C H A P T E R - V 
M^J^AGEMEIsiT AND ADMINISTRATION 
C H A P T E R -V g 3 
MANAGEMENT AND ADMINISTRATION 
(a) Mutwalli »-
A Mutwalli is not a trustee, but a Manager or 
Superintendent of property , and is in a less powerful 
2 
position than a trustee under the English law. The 
property is in no sense vested in him. He is really an 
agent, who is bound to carry out the instructions laid 
down in the wakfnama, and who has to refer all discretionary 
matters to the qadi. Yet in a sen^e he is in a more fortune 
position than a trustee, for his duties and obligations are 
for fewer, and as a general rule he is under no liability 
3 
to produce accounts. The wakf property does not vest in 
him ; it belongs to the Almighty and is in very deed 'God's 
4 
Acre', The Mutwalli is not the ov;ner of the property, but 
merely the servant of God, managing the property for the 
5 
good of his creatures. 
1, Fyzee, A, A, A, Outlines of Muhammadan Law, Vol.11, 266 
(ed. Ilnd No. , 1942) p. 266. 
2, Kamila Tyabiji, limited Interests in i^uhammadan Law 
124. 
3, Ib id , 
4, Abdur Rahim V, N a r a y a n D a s s , 19 22 , 50 lA 8 4 , 
5 , Muhanmad Rustam A l i V, M u s h t a q H u s s a i n 19 20, 47 I . A, 224; 
V i d y a V a r u t h i V, B a l u s a m i Ayyar 19 2 1 , 38 I , A, 30 2, 
Abdur Rahim V, N a r a y a n Das , 19 22 , 50 l A . 8 4 ; S a a d a t Kamal 
Hanum V, A t t o r n e y -Gen , f o r P a l e s t i n e AIR 19 39 P , C, 189 , 
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NATURE OF Till:; OFFICii: ; 
The r i g h t t o s u c c e e d t o t h e M u t a w a l l i s h i p of wakf 
p r o p e r t y i s a p u b l i c r i g h t and can n o t be s e t t l e d by r e f e -
r e n c e t o a r b i t r a t i o n . He can n o t a s s i g n o r t r a n s f e r h i s 
7 8 9 
o f f i c e t o a n o t h e r much l e s s m o r t g a g e o r s e l l i t , 
A KHANQUAH 1 li u s u a l l y u n d e r t h e g o v e r a n c e of Saj j a d a n a s h i m 
who n o t o n l y a c t s a s a i u t a w a l l l o r manage r of t h e i n s t i t u t i o n 
and of t h e a d j o i n i n g i;iOsque, b u t a l s o a s t o t h e s p i r i t u a l 
p r e c e p t o r of t h e a d h e r e n t s . The f o u n d e r i s g e n e r a l l y t h e 
f i r s t S a j j a d u n a s h i n and a f t e r h i s d e a t h t h e s p i r i t u a l l i n e , 
i s e x t e n d e d by s u c c e s i i i o n of Saj j a d a n a s h i n , T h e o r i t i c a l l y 
t h e m o s t i l l u s t e r i o u s d i s c i p l e i s t o be i n s t a l l e d a s h e i r 
a p a r e n t , b u t , a c c o r d i n g t o c u s t o m , i n m a j o r i t y of c a s e s 
t h e o f f i c e becomes h e r e d i t a r y . 
I n one c a s e t h e S a j J a d a n a s h i n was found t o be so 
w o r t h l e s s t h a t he was r emoved from t h e M u t w a l l i s h i p , b u t 
was a l l o w e d t o r e t a i n t h e s p i r i t u a l o f f i c e which was c o n s i d e -
12 
r e d t o be h e r e d i t a r y , 
13 I n Sycd H u s s a i n A l i V Durgah Commit tee Ajmer w h i l e 
d e a l i n y v . i t h Act 25 of t h e I n d i a n C o n s t i t u t i o n and S e c . 11(b) 
6 . Mohd. I b r a h i m Khan V. Ahmad S a i d Khan, 32 A l l , 5 0 3 . 
7 . H a j i A l i V. Anjuman i - I s l a m i a 12 Lah . 590 , 1931 Lah . 329 . 
8 . Mohd. I b r a h i m Khan V. Alunad S a i d Khan, 32 A l l 5 0 3 , 
9 . H a j e s h Vumia Vuba V. Havl Vurma Kunhi 1 Mah. 2 35 . 
l O . N a j i b u d d i n Ahnad V. Ameer Hasan 1924 p a t , 4 4 3 . 
1 1 , F y z e c , p . 276 . O u t l i n e s of Muhammadan Law, 2 7 6 ( 1 9 7 8 ) . 
12 , s y e d Muhammd Kazlm V. Sayed A l l S a g h i r (1931) 11 p a t . 288, 
See , a l s o Ghul a;n MohaJiimad V, Essak Sahmohomed( 19 38) Bom. 
1B4. 
1 3 , AlU 19 59 HuJ. 177. 
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of t h e Durgah Khav/aja S a h i b Act 1955 , i t was h e l d t h a t a 
S a j j a d a n a s h i n h a s v / e l l known power i n r e s p e c t of t h e Durgah 
so f a r a s t h e s p r i t u a l s i d e i s c o n c e r n e d and t h e power g i v e n 
t o s e c u l a r conai i i tLee by S e c . 1 1 ( b ) . ox t h e a c t , t o d e f i n e , 
t h e r e l i g i o u s o r s p r i t u a l f u n c t i o n s of t h e S a j j a d a n s h i n 
i s h i t by A r t , 25 of t h e c o n s t i t u t i o n , 
WAKF vniETlIEU EXCLUDES FI^ MALE ; 
14 I n 5k . Abdul Mannan V. M u t a w a l l i of Smt. J a n e w a l i 
i t was c o n t e n d e d t h a t u n d e r t h e wakfnajnas, t h e m u t a w a l l i h a s 
t o p e r f o r m r e l i g i o u s o r s p i r i t u a l d u t i e s i n t h e s h a p e of 
c o n d u c t i n g Naniaz ( p r a y e r s ) and o t h e r r e l i g i o u s f u n c t i o n s which 
can n o t b e p e r f o r m e d by a f e m a l e and a c c o r d i n g l y , t h e p l i n t i f f 
was no e n t i t l e d t o be t h e M u t a w a l l i , I t was h e l d t h a t t h e 
w a k f s were no dout / t c r o d L e d f o r i n t e r a l i a , t h e m a i n t e n a n c e 
of a D a l i z ( P e t a k a t a d a l i z ) o r M u s s a f i r Khana and t h e 
M u t w a l l i v/as c e r t a i n l y e n t r u s t e d w i t h t h e d u t y of l o o k i n g 
a f t e r t h e Namaz and o t h e r r e l i g i o u s f u n c t i o n t o be p e r f o r m e d 
t o t h e s a i d D a l i z , , b u t t h e r e was n o t h i n g i n any of t h e two 
d e e d s , t o i n d i c a t e t h a t t h e Namaz was t o b e c o n d u c t e d by t h e 
M u t a w a l l i p e r s o n a l l y o r t h a t t h e o t h e r r e l i g i o u s f u n c t i o n s 
a s may h a v e t o be done f o r t h e s a i d M u s a f i r s , T h a t c e r t a i n l y 
c a n be done by a f e n a l e , and , a s a m a t t e r of f a c t t h e d e e d s 
t h e m s e l v e s r e c i t e t h a t t h e s a i d d u t i e s w e r e b e i n g p e r f o r m e d 
by t h e w a k l f s . Who w e r e f e m a l e s , a t t h e t i m e when t h e s a i d 
14, AIK IV)56 C a l , 58 4 . 
31 
documents were executed. Similar and no different duties 
were imposed upon the Mutawalli and, accordingly, there 
could be no bear to the filling up of that office by a 
woman. This was not 'Khanqah* or religious institution where 
spritual travhings had to be imparted and the prescribed 
duties under, thu deeds were not of a •Sajjadanashin' or 
even of Khatib so as to exclude females, 
A Mujawar is a servant of Muslim shrine or 
15 
mosque. The of a Muj awar to act at; intermediary or inter-
cessor between God and man is apposed to Islamic teaching, 
for the office of Mujawar as an integral part of a dargah is 
not known to Muhamniadan Law, and unless there is long user, 
the cbim to the office by hereditary succession cannot be reco-
gnised. 
In CJOpal Krishn-ji Kitkar V, Mohd« Jaffar Mohammad 
17 Hussain, the plaintiff were Brahmins while in the Durgah 
which they claime they have the right to manage was a muslim 
shrine, and besides the tomb of the Muslim Sain was the tomb 
of Hindu princess. Offerings were made at both tombs by persons 
of all faiths. It was held that a 'defacto' manager or a 
trustee' de son tort has certain rights. He can sue on behalf 
15, Mahomed Osman V. Essak Sahmahomed (19 38) Bom, 184, at p. 200, 
16, Ibid. 20 2. 
17, AIR 1954 S. C. 5. 
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of the trust and for its benefits to recover trust properties 
and monies in the ordihary course of management. It is how-
ever, one thing to say that because a person is a defactor' 
manager he is entitled to recover a particular property or 
particular sum of money which would otherwise be lost to 
the trust, for and on its behalf and for its benefit, in the 
ordinary course of management, it is quite another to say 
that he has the right to continue in •defacto* management 
IdentifDitely without any vestige of title, which is what a 
declaration of this kind would import. The Court would hesitate 
to make any such sweeping declaration. 
(b) COMPETENCE OF MUTAWALLI : 
CCMPETEL'JCE At^D APPOlMTMtl^ IT ; 
It may be said generally that every sane adult is 
entitled to be a mutawalli, unless there is a specific bar. 
It is well settled that the following can legally act Mutawallies: 
1_ The founder himself (wakif), 
2- His children, 
3w Women, 
4- Non-Muslims, 
5- Sunnities in a shite wakf and vice versa, 
18. Mulla, Principles of Muhammadan Law, 203(Ed, l5th 1961). 
33 
Minority and unsoundness of mind are positive 
disqualifications ; and as regards women, their Lordships 
of the Privey Council has ruled that sex is no bar 
19 in cases v/hete no rcljgious duties have to be performed. 
Thus, a female or a non-Muslim can not act as a Sajjadanashi, 
20 Mujawlr of dargah, or an Imam of mosque. 
As a general rule, a minor can not be appointed 
mutawalli, but where, as in the case of Sajjadanshin, the 
appointment is regulated by custom, or where the mutawalliship 
Is confined to the members of particular family, a minor will 
21 be recognised as Mutawalli, But the minor can not in any 
case act as Mutav;alli, and the Court v;ill appoint some one 
22 to act for him during his minority. 
The tenancy of Muhammadan Law has been to permit 
the walcif or the beneficiiries to appoint mut aw allies in 
private wakfs, but in public wakfs the Court has greater 
23 24 
supervisory powers. It has been held that through the 
wakf and his heirs have the first right to appoint an Imam 
to a mosque if there is no mutalii, if the person they appoint 
is incompetent the qadi can, on the application of the cong-
regation, appoint a fitter person. But the beneficiaries have 
no right to appoint a mutawalli in India to a public, or even 
to a partly private wakf, and the court has a discretion in 
19, Shahar Banco V. Aga Mahmed 1906 , 34 I. A. 46,53. 
20. Supra note 18, 
2 1 . Divan Ghularn Rasul V. Ghulam Qutabuddin 1942,AIR Cal . 142 
22, Eajaz Alimad V, Khatoon Begum 1916, ILR 39 A l l . 28fc, 
23 . Ameer A l l , Muhammadan Law, Vol .1 460,61 (Ed. 5 t h ,19 28 ) . 
24, M,M, Shabhul Hamid M.V.Kazi Md, Husain, 1941, AIR Mad. 
s^ 
t h e m a t t e r wh ich c a n n o t b e c u s t e d by a g r e e m e n t amonges t 
4.K 2 5 them 
The f o u n d e r of a VJalk may v a l i d i l y l a y down f o r t h e 
a p p o i n t m e n t of f u t u r e m u t a w a l l i e s . I n d e e d / i n wakf f o r r e l i g i o u s 
p u r p o s e s i t i s g e n e r a l l y assumed t h a t he h a s l a i d down r u l e s , 
and i f t h e r e i s no o t h e r e v i d e n c e of wha t t h e s e r u l e s a r e t h e y 
w i l l be d e d u c t e d from c u s t o o i , 
Vihere t h e w a l k i f h a s l a i d dov;n r u l e s a s t o f u t u r e 
a p p o i n t m e n t s he c a n n o t a f t e r w a r d s r e s i l e from tiieiu, u n l e s s 
27 he h a s r e s e r v e d t h e r i g h t t o do so i n t h e wakfnama. T h i s 
i s p r o p h e t Muhammad' s viev/ and n o t Abu Yusuf • s b u t i t i s t h e 
28 
v i e w g e n e r a l l y a d o p t e d by t h e l a t e r l l a n a f i t e s t s . " 
L a y i n g down a c l a i m t o t h e wakf p r o p e r t y by a 
M u t a w a l l i u n d e r a b o n a f i d e m i s t a k e n b e l i e f i n i t s e l f may b e 
no g r o u n d f o r h i s r e n i o v a l , b u t when t h e c o n d u c t of t h e M u t a w a l l i 
i n c l a i m i n g t h e wakf p r o p e r t y i s n o t b o n a f i d e and u p t o t h e 
t i m e of t h e d i s p u t e t h e p r o p e r t y was i s good r e p a i r b u t i t was 
o n l y s i n c e t h e d i s p u t e a r o s e t h a t i t was n o t k e p t i n good 
r e p a i r i t i s n e c e s s a r y , t h a t t h e m u t a w a l l i s h o u l d n o t b e k e p t 
29 i n c h a r g e of t h e management of t h e p r o p e r t y . 
25 , Muhammad Asad A l i Khan V. S a d i q A l i Khan 19 43 ,AIR Oudh 9 1 . 
26, Kan i i l a T y a b j i # L i m i t e d I n t e r e s t , 200, c i t i n g Sh. Ghulam 
Bahmat U l l a h V. Mohammad Akbar 1 8 7 6 , 8 Mad, H. C.R, 6 3 , 
27 , S i d d i q Ahmad Chosdh ry V Syed Ahmad, 1945,AIR C a l . 4 l 8 . 
2 8 , S u p r a N o t e 2 6 , 2 0 0 . 
29 , J a w a h a r Beg V. Abdul A z i z AIR 1956 Nag. 257 , 
Gli 
CAN A VJQMAtJ BE APPOINTED AS A MUTAHALLI UNDER MUHAMMADAN LAW : 
Any o n e who i s c o m p e t e n t t o a d m i n i s t e r t h e p r o p e r t y 
may b e made m u t a v / a l l i - i r r e s p e c t i v e of s e x o r r e l i g i o n , and 
t h e walvif may a p p o i n t h i m s e l f t h e m u t v / a l l i a c c o r d i n g t o a l l 
t h e s c h o o l s . B u t ' c o m p e t e n t ' means c o m p e t e n t t o f u l f i l t h e 
d u t i e s of t h e o f f i c e , and w h e r e r e l i g i o u s d u t i e s a r e i n v o l v e d 
a p e r s o n of a n o t h e r r e l i g i o n o r a woman may be d i s q u a l i f i e d 
31 from h o l d i n g t h e o f f i c e . 
N e v e r t h e l e s : j , a woitian v / i l l be a l l o w e d t o r e m a i n a s 
m u t w a l l i i f h e r d u t i e s a s s u c h c a n be d i v o r c e d from t h e 
r e l i g i o u s d u t i e s , and t h e l a t t e r c a n b e p e r f o r m e d by a s u b -
32 
s t i t u t e . 
33 I n S h a h a r Banco V. Aga Mohammad , t h e P r i v e y c o u n c i l 
d e c i d e d t h a t t h e r e i s no l e g a l p r o h i b i t i o n a g a i n s t a woman 
h o l d i n g a m u t a w a l l i s h i p , when t h e t r u s t , by i t s n a t u r e , 
i n v o l v e s no s p i r i t u a l d u t i e s such a s a woman c o u l d n o t d i s c h -
a r g e , i n p e r s o n o r by d e p u t y . But i n t h i s c a s e , t h e a p p e l l a n t 
S h a h a r Bannoo, a d a u g h t e r o f t h e f o u n d e r , had n o t an a b s o l u t e 
r i g h t t o be a p p o i n t e d a s m u t a w a l l i , f o r s h e had f o r - s a k e n t h e 
s h i t e f a i t h and had become a B a b i , and a s s u c h c o u l d n o t 
30 . I b i d a t N o t e 2 8 , 1 9 9 . 
3 1 . K a n i z z o h r a V. s J y i d Mus t apha H u s a i n 19 23 , Ali< p a t . 576 . 
3 2 . Imam Bee V. ^]Oll a Kasim 19X7, 37 I . e . 8 8 9 . 
3 3 . (1906) 34 1 . A. 46 . 
96 
be e n t h u s i a s t i c about the observances of her former f^ i th , 
v/here fore^ a v^ell-known member of the S h i i t e Community, 
not ci l i n e a l dei;ce?ndant, wa^ p re fe r red OL, O mutawalJi. 
34 
JL w.i;t t:mit (mi l (1 l l i . i l I liu l u i iLuwul l l Uau Lu l^ui. lo i i i i l u l J y i o u u 
or s p i r i t u a l d u t i e s in the shdpe of conducting Najnaz (prayers) 
and other r e l i g i o u s funct ions which can not be performed by a 
female and, accordingly, the p l a i n t i f f v/as not e n t i t l e d t o be 
the Mutawalli . Held t h a t the wakfs were no doubt c rea ted for 
i n t e r a l i a for the maintenance of a Datiz or Musaffir Khana and 
the mutawalli was c e r t a i n l y en t rus ted v;ith the duty of looking 
a f t e r the Nairiaz and other r e l i g i o u s funct ions t o be performed 
in the sa id Datiz, but t he r e was nothing in any of t h e two 
deeds, t o i n d i c a t e t h a t t he Namaz (prayers) was t o be conducted 
by the Mutawalli, pe r sona l ly , or t h a t the other r e l i g i o u s func-
t i o n s as may have t o be done for the said Musaffirs , That 
c e r t a i n l y can be done by a female and, as a mat ter of fac t 
the deeds themselves r e c i t e t h a t the sa id du t i e s were being 
performed by t h e wakifs, who were fona les , a t the time when 
the said documents were executed. Similar and no d i f fe ren t 
d u t i e s v;ere imposed upon the Mutawalli and, accordingly, there 
could be DO bar t o the f i l l i n g up of t h a t of f ice by a woman, 
34. AIU 19 56 Cal. 584. 
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T h i s v;a3 no t a 'Khanquah' or r e l i g i o u s i n s t i t u t i o n v/here 
s p i r i t u a l t e a c h i n g s had t o be impa r t ed and t h e p r e s c r i b e d 
d u t i e s under t h e deeds were n o t of a ' S a j j adanashin* 
( s p i r i t u a l head or s u p e r i o r ) or even of a ' K h a t i b ' ( r e a d e r 
of sermon) so as t o exc lude females . 
35 In Sh. Mastan V, Balarami Ueddi, i t was he ld 
t h a t t h e I s l a m i c j u r i s p r u d e n c e does no t c i t h e r women or 
non-muslims be ing a p p o i n t e d o r a c t i n g as t r u s t e e s or 
mu tawa l l i f o r muslim endowments, so f a r as t h e management 
p a r t a i n s on ly t o t h e s e c u l a r a d m i n i s t r a t i o n of t h e wakif 
and i t s p r o p e r t i e s and does n o t i n v o l v e t h e d i s c h a r g e of 
d u t i e s r e l a t i n g t o r e l i g i o u s or s p i r i t u a l s e r v i c e s or o b l i -
g a t i o n s , 
(C) SUCCESSION : 
I t i s u s u a l for t h e founder i n a deed of wakf t o 
l a y down r u l e s f o r s u c c e s s i o n t o t h e o f f i c e of m u t a w a l l i ; 
bu t i f no such r u l e s have been framed : 
1, t h e v/akif p o s s e s s du r ing h i s l i f e t i m e t h e power 
t o nominate h i s s u c c e s s o r . In c e r t a i n c a s e s , such 
a noininatlori may be made by a wakif even on h i s d e a t h -
bed, 
35. AIR 1953 Mad,959, 
36, Supra Note 1 a t 268. 
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I I . a f t e r t h e d e a t h of t h e waicif, h i s e x e c u t o r i s e n t i t l e d 
t o n o m i n a t e t h e m u t a w a l l i * and 
I I I . f a i l i n g t h e w a k i f and h i s e x e c u t o r , t h e C o u r t i s 
e n t i t l e d t o make t h e a p p o i n t m e n t . 
The C o u r t ' s d i s c r e t i o n . I n I s l a m i c Law, i s v e r y wide 
and may b e s a i d t o be a n o l o g o u s t o t h e p o w e r s of C h a n c e r y 
C o u r t s u p e r i n t e n d i n g a t r u s t e e s a c t i o n s , Mr , Ameer A l l , i n 
d e l i v e r i n g t h e j udge raen t of t h e P r i v y C o u n c i l i n Mohammad 
37 
I s m a i l V.Ahmad H o o l a . c i t i e s an a n c i e n t a u t h o r i t y a s l a y i n g 
down t h a t ' vjere t h e w a k i f ( f o u n d e r ) t o make a c o n d i t i o n t h a t 
t h e k i n g o r Kaz i s h o u l d n o t i n t e r f e r e i n t h e management 
of t h e v;ukf, s t i l l t h e K a z i v / i l l h a v e h i s s u p e r i n t e n c e o v e r 
i t , f o r h i s s u p e r v i s i o n i s above e v e r t h i n g . 
The o f f i c e of a M u t a w a l l i i s n o t h e r e d i t a r y , and i f 
a c u s t o m t o t h a t e f f e c t w e r e s e t u p , i t would h a v e t o b e 
38 p r o v e d s t r i c t l y . I n a p p o i n t i n g a m u t a w a l l i , o t h e r t h i n g s 
b e i n g e q u a l t h e C o u r t v/ould show a p r e f e r e n c e t o w a r d s a 
mtmbec of t h e f o u a d c t • s fa i i i i ly ; b u t t h i s In a m a t t e r \ ^ i t h l n 
t h e d i s c r e t i o n of t h e C o u r t , and n o t a m a t t e r of r i g h t f o r 
39 t h e r e l a t i v e c o n c e r n e d . 
37 . 1916 , 4 3 , 1 . A . 127 . 
38 . S u p r a N o t e 36 a t 4 9 1 . 
39 . I b i d a t n o t e 3 6 , 2 6 9 . 
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A rnutawal l i i s no t e n t i l e d t o r e l i n q u i s h h i s 
o f f i c e i n favour of a n o t h e r , t l i rough he may ask t h e wakif 
40 
or t h e c o u r t t o r e l e a s e him frcm h i s d u t i e s . But a 
wakif who i s h imse l f t h e f i r s t rnutawalli, can, i t has 
been h e l d , r e s i g n from t h e o f f i c e and appoin t ano the r , 
p r o v i d e d t h a t he has no t s a i d any th ing i n t h e wakfnania 
41 which p r e v e n t s him from doing so . 
42 In Shaik Masthan V. P a l a y a n i Balran^i Reddi , 
I t was h e l d t h a t t h e wakif has t h e power t o appo in t t h e 
f i r s t mutav/a l l i and a l s o t o p r o v i d e fo r s u c c e s s i o n t o t h e 
o f f i c e of i i iu tawal l i . The wakif a l s o may nominate h i s succe-
s s o r s t o t h e o f f i c e of M u t a w a l l i . The wakif a l s o may naxii-
n a t e h i s s u c c e s c o r s by name, or i n d i c a t e t h e c l a s s t o g e t h e r 
w i th t h e i r q u a l i f i c a t i o n s , from whan t h e mu tawa l l i may be 
a p p o i n t e d and may a l s o i n v e s t t h e m u t w a l l i w i th t h e power 
t o ncxninate a s u c c e s s o r a f t e r h i s d e a t h or r e l i n g u i s h m e n t 
of o f f i c e . I f any pe r son appo in t ed as mutawa l l i d i e s or 
r e f u s e t o a c t or i s removed by t l ie c o u r t or i f t h e o f f i c e 
of Mutawal l i o t h e r w i s e become v a c a n t and t h e r e i s no p r o v i s i o n 
i n t h e deed of wakf r e g a r d i n g s u c c e s s o r t o t h e o f f i c e , a 
new m u t a w a l l i may be a p p o i n t e d e i t h e r by t h e founder of 
40, Nawab K h a j i t S a l i m u l l a h V. Abdul Kha i r (1909)ILR 37 Cal . 
263. 
41 , All Asyhar Hasan V, Fa r idudd in Hasan (1947) AIH A l l . 261. 
42, AIU 19 5 3 Mad. 9 5a, 
I UVJ 
the wakf or by hi^ . executor if any, if there be no executor 
if any, if there be no executor, the mutawalli for the time 
being may appoint a successor, on his death bed, or if no 
such appointment is made, the Court may appoint a mutawalli.. 
He can not, however, do so v/hile he is in good health as 
distinguished from death illness. The same will be he position 
if the office goes by hereditary right. 
In Islajiiic lav; there is nothing illegal for the 
founder to constitute himself as mutwalli when he creates 
a wakf and also determine the mode of succession to the 
office of Mutavjalli in the deed of endowment executed by him. 
It is lawful for the i;akif to reserve the management 
of the endowment for himself; and one he has reserved to 
himself the right of such managanent of the trust himself or 
to appoint another trustees in his discretion for the proper 
43 
management of the trust, 
A mutwalli may be removed by the Court on proff of 
misfeasance or breach of trust or if it is found that 
he is otherwise unfit to hold the office, even though the 
founder may havc- expresely directed that he should not be 
removed in any case. The founder has no power after delivery 
43. Ali Asghar V. i'arid Uddin, AlK 1947 All. 261; 
followed in Shaik Masthan Sahib V. Balarani Reddi AIR 
1953 Mad.959. 
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of p o s s e t ; s i o n t o remove a n i u t a v / a l l i i n any c a s e , u n l e s s he 
h a s e x p r e s L i e l y r e s e r v e d s u c h a power i n t h e o r i g i n a l d e e d 
of wakf/ o r i n t h e s u b s e q u e n t d e e d w h i c h he e x e c u t e s i n 
44 f a v o u r of t h e m u t w a l i i . 
(d) POWEKS O F MUTAVJALLI : 
A Mutuwui-lJ lios no r j ( j i i t to i ; e l l oi: laOi t g a g e wakf 
p r o p e l t y w i t h o u t t h e p e r m i s s i o n of t h e C o u r t , b u t t h e 
45 
wakfnatna may e x p r e s i j e l y empov;er him t o do s o . 
The M u t a w a l l i h a s t o e x c h a n g e wakf p r o p e r t y , u n l e s s 
he h a s been g i v e n s u c h a r e g h t i n t h e wakfnama.Mor h a s he 
t h e power t o b o r r o w money f o r any p u r p o s e w i t h o u t t h e p e r m i -
46 
s s i o n of C o u r t , Nor can b e i n any v/ay a l t e r t h e o b j e c t s of 
t h e wakf, t h o u g h t h e a d m i s s i o n s of a p r e v i o u s m u t a w a l l i c a n 
be g i v e n a v e r y w i d e d i s c r e t i o n a s t o t h e o b j e c t s on w h i c h 
47 t h e i n c o m e of t h e wakf s h o u l d b e s p e n t . But t h e M u t w a l l i 
can b e g i v e n a v e r y w i d e d i s c r e t i o n a s t o t h e o b j e c t s on 
wh ich t h e income of t h e v/a]<f s h o u l d be s p e n t and even a 
g e n e r a l wakf f o r c h a r i t a b l e p u r p o s e s i n h i s h a n d s and n o t 
m e r e l y f o r good p u r p o s e s . 
44, Sh, ^^asthan V. B a l a r a n i i Reddi AIR 1953 Mad. 9 5 9 . 
4 5 , S u p r a n o t e 39 , a t 1 7 1 , 
46 , K a m i l a T y a b j i , l i m i t e d I n t e r e s t s , p . 2 0 1 , 
c i t i n g A b d u l l a h V. R a j i s r i Dos:iea, 1846 ,7 S e l . 
Rci^. 208 . 
47 , Syed S i b t e R a s u l V. S i b t e Nab i 19 43 AIR A l l , 7 4 . 
4 8 , H a j i Abdul Razalc V. Syed A l i Bakash , 1946 AIR Laha 200. 
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A M u t a w a l l l h a s n o power t o g r a n t a l e a s e of 
wakf p r o p e r t y , i f i t he a g r i c u l t u r a l , f o r a t e r m e x c e e d i n g 
t h r e e y e a r s , and , i f n o n - a g r i c u l t u r a l one ; f o r a t e r m 
e x c e e d i n g one y e a r , p r o v i d e d t h a t he may b e e x p r e s s e l y 
a u t h o r i s e d t o do by t h e wakfnama, o r t h a t whe re he h a s n o 
49 
such a u t h o r i t y , he may o b t a i n t h e p e r m i s s i o n of t h e c o u r t . 
50 
I n a c a s e i t was d e c l a r e d t h a t t h e C o u r t s a n c t i o n c o u l d 
be r e s t r o s p e c t i v e . Where, however , c e r t a i n p e r s o n s h a v e 
p e a c e f u l l y and f o r l o n g e n j o y e d t h e b e n e f i t of a l e a s e , 
c o n t r a r y t o t h e e x p r e s s p r o v i s i o n s of an a n c i e n t s a n a d , 
t h e d o c t r i n e of a l o s t g r a n t w i l l be i n v o k e d i n t h e i r 
f a v o u r and t l i c Cour L w i l l malce a p r e s u m p t i o n i n f a v o u r of 
51 
a l e g a l o r i g i n of t h e l e a s e , 
Tlie Mutc iwal l i r i g l i t t o c r e a t l o n g l e a s e s h a s been 
g r e a t e l y i n c r e a s e d i n t h e modern l a w . T h i s i s i n k e e p i n g 
w i t h t h e g e n e r a l l aw of l e a s e , w h e r e c u s t o m had l o n g 
a b r o g a t e d some of t h e m o r e i r k s o m e r u l e s i n c l u d i n g i n 
c e r t a i n ca t Je s , t h e r u l e t l i a t t h e l e a s e ended on t h e d e a t h 
52 
of e i t h e r p a r t y . 
The S t a t e n ^ e n t of t h e l a w by Abdur Rehman J . i n 
53 S u n d e r m u r t h i N a i n a r V. Cl io t i B i b l . i s an e x t e n s i o n of 
4 9 . S u p r a N o t e 45 a t , 2 7 1 , 
5 0 . Sha ik Z a f a r Bhai V. Chhagan L a i , 1942 , AIR, Bomb. 2 1 . 
5 1 . Md. M u z a f f a r V. J a h e d a K h a t o o n 19 30 57 I . A. 125, 
d i s t i n g u i s h e d i n s u n d e r n a i n u r t h i N a i n a r V. C h h o t i B i b i , 
1943 , Mad. 6 1 . 
5 2 . K a m i l a T y a b j i , . 2 0 1 . 
5 3 . 1943 Mad. 6 2 . 
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t he o r i g i n a l d o c t r i n e , where t h e qadi was a l lowed t o 
s a n c t i o n l o n g e r l e a s e s on ly on t h e ground of n e c e s s i t y 
and no t inurely t o r t\\' l>onefit of ba wukf, Initr. i t tn 
p e r f e c t l y i n );cici.lncj wi th the l a t e r Muhaiiuiiddan law, 
54 
which had i n t r o d u c e d such a q u a l i f i c a t i o n . 
In Sh. Abdul Mannan V, Mutav/al l i of Sm, J a n e l i a l l , 55 
Where a mutav/a l l i execu ted a deed p u r p o r t i n g t o t i a n s f e r 
M u t a w a l l i s h i p fo r v/hich no pov;er or p r o v i s i o n was t o be 
found i n t h e r e l e v a n t wakfnama and t h a t aga in t o a pe r son 
who cou ld not c e r t a i n l y be i n t h e i imnediate l i n e a of success 
ion or d e v o l u t i o n , as l a i c down i n t h e s a i d document, such 
a t r a n s f e r cou ld nor be uphe ld under t h e Muhainmadan Law, 
and t h e t r a n s f e r be ing i n v a l i d , t h e deed was d e c l a r e d t o 
have no l e g a l e f f e c t . 
I n Gopal K r i s h a Ke tka r V. Mamed J a f f a r . , i t 
was h e l d t h a t a defect© manager or t r u s t e e *de son t o r t ' 
has c e r t a i n r i g h t s . He can sue on beha l f of t h e t r u s t 
and for i t s b e n e f i t t o r e c o v e r p r o p e r t i e s and monies i n 
t h e o r d i n a r y c o u r s e of management. I t i s , however , one 
54, Ib id , at note 52,202, 
55, AIR 1956 Cal , 584 , 
56, AIR 1954 S. C. 5. 
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t h i n g t o day t h a t b e c a u s e a p e r s o n i s a d e f a c t o m a n a g e r 
h e i s e n t i t l e d t o r e c o v e r a p a r t i c u l a r p r o p e r t y o r 
p a r t i c u l a r sum of money wh ich would o t h e x ' w i s e b e l o s t t o 
t h e t r u s t , f o r and on i t s b e h a l f , and i t s b e n e f i t , i n 
t h e o r d i n ^ i r y c o u r s e of management , i t i s q u i t e a n o t h e r 
t o s a y t h a t he h a s t h e r i g h t t o c o n t i n u e i n • d e f e c t o ' 
nianagernent i n d e f i n i t e l y w i t h o u t any v e s t i g e of t i t l e , 
w h i c h i s what a d e c l a r a t i o n of t h i s k i n d would i m p o r t . 
The C o u r t wou ld h e s i t a t e t o make any s u c h sv/eeping 
57 d e c l a r a t i o n . I n S a l e h Khan V Madar Sah P i e r , 
I t was h e l d t h a t when t h e wakf d e e d makes i t 
c l e a r t h a t t l i e l i u t a w a l l i was a b e n e f i c i a r i e s b e i n g 
e n t i t l e d t o a p p r o p r i a t e f o r h i s u s e t h e s u r p l u s income 
o u t of t h e u n s f r u c t f o r m e e t i n g t h e e x p e n s e s of t h e p i r , 
a l i e n a t i o n s made by him a r e v o i d a b l e and n o t v o i d a b i n i t i o . 
P o s s e s s i o n of t h e a l i e n e e wou ld t h e r e f o r e , b e a d v e r s e t o 
t h e endovOTent o n l y from t h e d a t e of d e a t h , r e s i g n a t i o n 
o r r e m o v a l of t h e v a r i o u s m a n a g e r . 
I t i s a w e l l s e t t l e d p r i n c i p l e of Muhammadan Law 
t h a t i n t h e a b s e n c e of any e x p r e s s p r o v i s i o n i n t h e wakf 
5 7 . AIK, 1954, C r i s s a 239 . 
l o t ? 
d e e d a M u t a w a l l i i s n o t e n t i t l e d t o make any a l i e n a t i o n 
of t h e wakf p r o p e r t y , even f o r l e g a l n e c e s s a c i t y , w i t h o u t 
t h e p e r r n i s a i o n of t h e C o u r t , But i n a p p r o p r i a t e c a s e s 
58 
a l e i n a t i o n a laay be p u n u i t e d w i t h r e s t r o s p e c t i v e e f f e c t . 
(e) EtJFORCEMEIvT AIJD REflEDIES : 
S i n c e 19 23 a number of A c t s have been p a s s e d by 
t h e C e n t r a l and P r o v i n c i a l L e g i s l a t u r e r e g u l a t i n g t h e 
a d m i n i s t r a t i o n of v ;akfs . The m o s t i m p o r t a n t of t h e s e a r e 
t h e Musl im wakf A c t , 19 2 3 , and 19 5 4 . The Wakf a c t 19 23 
was p a s s e d f o r k making p r o v i s i o n f o r t h e b e t t e r management 
of wakf p r o p e r t y and f o r e n s u r i n g t h e k e e p i n g and p u b l i c a -
t i o n of p r o p e r a c c o u n t s . The c h i e f p r o v i s i o n s a r e t h e 
m u t a w a l l i e s a r e bound t o f u r n i s h t h e d i s t r i c t c o u r t w i t h a 
s t a t e m e n t c o n t i n u i n g a d e s c r i p t i o n and p a r t i c u l a r s of wakf 
p r p e r t y a c c o u n t s of t h e a d m i n i s t r a t i o n of t h e wakf p r o p e r t y ; 
and t h a t aiay p e r s o n may r e q u i r e t h e m u t a w a l l i t o f u r n i s h 
i n f o r m a t i o n . 
T h i s a c t d o e s n o t a p p l y t o f a m i l y endowments 
(WcJciu-alc i l -aulu<i) . Thi L; a c t h a s been m o d i f i e d t o t ; u l t 
c o n d i t i o n s i n ; 
5 8 . Nemi Ghand, V.Gulam H o s s a l n , 37 C a l , 179; 
Abdul K a d i r V,M, K a d i r i a Sabha , AIR 1953 Mad, 143 
f o l l o w e d i n S a l e Khan V. Madar Saheb P i r AIR 1954, 
O r i a s a 239 . 
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1. Benga l by t h e Benga l Wakf A c t , 19 34 ; 
2. I n Bofnbay, by t h e Mus:;ialman Wakf (Bombay Amendment) Ac t , 
19 35 ; 
3. In U.P, the United Prov in ices Muslim Walcfs Act 19 36, 
r ep laces the act oi: 19 23, U.P, MULilim wakfs act , I960 
(Act 16 ol 1960) . 
The act of 19 23, U.P, Muslim Wakfs Act, I960 repeal 
Husainiabad Endov.rment Act, 1878 and Sec, 64 province t h a t 
a su i t t o obtain any of t h e r e l i e f s mentioned in sec,14 of 
Rel igious Endov/ment ac t , 1863 may be i n s t i t u t e d by the 
Board v/ithout obtaining le^ve or consent r e f e r r e d t o in 
said act 20 of 1863, 
The rnuslim v;akfs Act, 1954, passed for making a 
provis ion for the b e t t e r adjidni s t r a t i on and supervision 
of wakfs; ana applied to a l l wakfs whether c rea ted before 
or a f t e r the commencement of t h i s Act, Except Durgah Khawaja 
Sahib, Ajmer where the Durgah Khawaja Saheb Act, 19 55 applied. 
The important p rov i s ions of t h i s act are : 
Tliut under chapter H I , of the Act, i s provides to 
e s t a b l i s h Board in every s t a t e with a Chairman as i t s head 
and the functions of the hoard i-
1, Subject t o any r u l e s t h a t may be made under t h i s ac t , 
the general super intendent ing of a l l wakfs in a s t a t e 
sha l l ves t in the Board es t ab l i shed for the s t a t e ; and i t 
sha l l be the duty of the Board so t o exerc i se i t s powers 
under t h i s act as t o ensure t h a t the wa}cfs under i t s 
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superintendence are proper ly maintained/ con t ro l l ed and 
adiiiiniiitercd and the income the re oi i s duly applied 
t o be ob jec t s and for the purpose for which such wakfs 
were c rea ted or intended, 
i'rovidud thut in ext;ici :jincj i t i i powers t h i s Act, 
in resi ;ect oi any walci, the Board sha l l not in conformity 
with the d i r e c t i o n s of the waklf, t he purposes of the wakf 
and usage or custom of the wa}<cf sanctioned by the muslim law, 
2- Without p re jud ice to the genera l ly of the forgoing 
powers, the funct ions of the Board sha l l be 
(a) to maintain a record containing information 
r e l a t i n g to orgin, income, object and b e n e f i c i a r i e s of 
every wakf ; 
(b) to ensure that the income and other property of 
wakfs are applied to the objects and for the purposes for 
which such wakfs v^ ere created or intended ; 
(c) to give directions for the administration of 
wakfs ; 
(d) to settle schaiie of management of waki ; 
(e) where the objects of the wakf are not evident 
or the objecLi. for which they were created have ceased to 
exists^ to direct in what manner the income of the wakf or 
the suplus income thereof shall be utilised ; 
it 8 
buL no uuch dircctioni> ahal l be given without 
givinij t he p a r t i e s affected an oppor tun i t i e s of being 
heard. 
Another important p rov i s ions of t h i s act tinder 
cliap. IV i s t h a t every wakf whether c rea ted before or 
a f t e r , the coirunencerrient of t h i s Act sha l l be r e g i s t e r e d at 
the o f f ice of t h e Board. The app l i ca t ion for r e g i s t r a t i o n 
sha l l be made by tlie Hutav/alli, every desc r ip t ion of the 
wakf p r o p e r t i e s for the i d e n t i f i c a t i o n must be given. 
Another provis ion in chapter V i s t h a t every 
mutav/alli of a wakf sha l l in every year preapre , in such 
form and at such time as may be p resc r ibed a budget for the 
next f inanc ia l year showing the est imated r e c e i p t s and 
expendi tures during the f inanc ia l year and submit i t t o 
the Board for approval. 
In addi t ion t o the VVakf Acts the re are a number 
enantments which deal with p r i v a t e and cha r i t ab l e endow-
ments in Ind ia , which provide for the p ro tec t ion , enforce-
ment and adminis t ra t ion of publ ic endowments i 
1- Of f ic ia l Trus tees Act of 1913, 
2- Char i tab le endov/ments act 1890, sanct ions 2 to 6 and 8. 
U9 
3- Rel ig ious endovments act 1863 Sec.14. 
4- The code of c i v i l procedure sec. 9 2-9 3. 
5- Char i tab le and Rel igious Trus t s act of 19 20. 
the following enactments, namely ; 
1. The Bengal Char i tab le endovvnients Act of 1810. 
2. Sec. 5 of Act. XX of 1863. 
3. The Char i tab le Endowments Act 1890. 
4. The Char i tab le and Rel ig ious Trus t s Act 1920, and 
5. The Mussaliiian Wa}cf Act 19 23 sha l l not apply t o 
any wakf t o which the Muslim wakf Act, 1954 app l i es . 
The r e l i g i o u s Endowments act 1863 app l ies only 
t o publ ic r e l i g i o u s ei:idowments, but does not apply t o 
p i jv . i te onus. When the object of the L;ui t i s to i)rotect 
an endowment agains t misfeasance, broacii of t r u s t or 
neg lec t of duty, sec. 14 of the Act would apply. I t l ays 
down t h a t the proceedings can be i n i t i a t e d by any i n t e r e s t e d 
person for the p r o t e c t i o n of mosque e t c . sec,15 has fur ther 
defined t h a t t he i n t e r e s t need not be pecur ia ry . 
Sec. 9 2 of C. P. C. and Sec. 14 of the Act XX of 1862, 
have got the anine lorms of r e l i e f and offer t o choice 
t o persons i n t e r e s t e d in the t r u s t . They might proceed 
under either and are not bound to proceed under both. 
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Sec.92 i s wider and provides i n t e r a l i a for 
s e t t i n g a scheme v;hich i s a j u r i s d i c t i o n of a very wide 
and bene f i c i a l na tu re , and contemplates more ground of 
removal besideti tliose mentioned in sec, 14 of 1863 Act, 
The provis ion ; of sJec. 9 2 are mandatory, and no su i t could 
be brought for any of the r e l i e f s in the sect ion, except 
under the cond i t ions l a i d down in i t , saving at the same 
time the j u r i s d i c t i o n of the d i s t r i c t Courts under the 
Rel ig ious Endowments Act, But a s u i t under the sect ion can 
be brought only the Advocate General or the loca l Government, 
or v;ith h i s sanction by tv/o or more i n t e r e s t e d persons. 
Section 9 2 of the C.P, C. and sec. 14 are not mutually exclusive. 
A s u i t in r e spec t of wakf where the ef fect of the 
deed of wakf t o g ive the proper ty in substance t o the s e t t -
l o r ' s family. But a wakf for a mosque or Khanqah i s a 
wakf for a pub l i c purpose, and a su i t in r e spec t of i t 
must be brought in accordance with the p rov i s ions of sec, 
9 2 C.P. C. •^'• 
59. Venkataranga Charlu V.Krishnama Charlu AIR 1937 Mad, 184. 
60. Mohammad Shafiq V.Muhammad 19 20, 51 All 30. 
61. Syed Shah V. Syed Ali 19 32, 11 pa t 288. 
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I n s t i t u t j onii of s u i t s u n d e r s e c . 14 of t h e 
R e l i g i o u s endo\vment a c t 1853^ and s e c . 9 2 of t h e C ,P . C. 1908 
C h a p t e r VII of Muslim v/alcf A c t . 1954 s e c . 55 p r o v i d e s 
t h a t a s u i t t o o b t a i n any of t h e r e l i e f s m e n t i o n e d i n s e c , 
14 of t l i e Act of 186 3 and i n s e c . 9 2 C. P . C. r e l a t l n g t o 
any wukl inay, noL vvi t.li ^jLuudiuy anyUhJuy t o t h e c o n t r a r y 
c o n t a i n e d i n t h o : j e Act:^, b e i n i i t i L u t u d by t h e Board w i t h o u t 
o b t a i n i n g t h e l e a v e o r c o n s e n t r e f e r r e d t o i n t h o s A c t s . 
(2) No s u i t t o o b t a i n any of t h e r e l i e f s r e f e r r e d t o i n 
s u b - s e c ( l ) r e l a t i n g t o wakf s h a l l b e i n s t i t u t e d by any 
p e r s o n o r a u t h o r i t y o t h e r t h a n t h e Board w i t h o u t t h e 
c o n s e n t i n v / i r t i t i n g of t h e Board / p r o v i d e d t h a t no such 
c o n s e n t s h a l l be r e q u i r e d f o r t h e i n s t i t u t i o n of a s u i t 
a g a i n s t t h e B o a r d . 
S e c t . 60 of t h e Musl im Wa]cfs Act 1954 p r o v i d e s t h a t 
no s u i t o r p r o c e e d i n g i n any C o u r t by o r a g a i n s t t h e M u t a w a l i i 
of a wakf r e l a t i n g t o t i t l e t o v;akf p r o p e r t y o r t h e r i g h t s 
of t h e m u t a w a l i i s h a l l be c o m p r i s e d w i t h o u t t h e s a n c t i o n of 
t h e B o a r d . 
DIRECTlOnS DY THE C£I-JTRAL GOVERNMElslT-SeC. 62 of Muslim wakf 
Act 1954-7 
The C e n t r a l Govt , may c a l l f o r any r e p o r t o£ 
i n f o r m a t i o n f r a i i t h e Gov t , o f any s t a t e w i t h r e s p e c t t o 
t h e f u n c t i o n i n g o t t h e Board i n t h a t s t a t e and a f t e r c o n s i -
d e r i n g Lixich rc£)Or t o r i n f o i n i u t i o i i , t h e C e n t r a l g o v t , iiiuy 
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i s s u e such d l r c c t i o n i i on q u o a t l o n of p o l i c y t o be f o l l o w e d 
by t h e Boa rd a s i t may t h i n g f i t and t h e Board s h a l l b e 
g u i d e d by t h e d i r e c t i o n s i s s u e d u n d e r s u b - s e c t i o n 1, 
DIRECTIONS BY THE STATE GOVERNMENT ; 
S e c . 63 oli t h e Musl im w a k f s Act 1954 p r o v i d e s t h a t 
s u b j e c t t o any d i r e c t i o n s on q u e s t i o n s of p o l i c y i s s u e d 
u n d e r s e c , 6 2 t h e S t a t e Government may, from t i m e t o t i m e , 
g i v e t h e Boa rd s u c h g e n e r a l o r s p e c i a l d i r e c t i o n s a s t h e 
S t a t e Government t h i n g s f i t and i n t h e p e r f o r m a n c e of i t s 
f u n c t i o n s , t h e Board s h a l l comply w i t h any such d i r e c t i o n s . 
Under S e c , 54 of t h e S t a t e Government may s u p e r s e d e 
t h e B o a r d , i f i t t h i n k s t h a t t h e B o a r d i s u n a b l e t o p e r f o r m , 
o r h a s p e r s i s t a n t l y made d e f a u l t i n t h e p e r f o r m a n c e of, 
t h e d u t y i m p o s e d on i t by o r u n d e r t h i s Act o r h a s e x c e e d e d 
o r a b u s e d i t s p o w e r s . 
TRUSTS ACT 188 2 
I n H u s s a i n V. S a l a h 6 2 i t was h e l d t h a t 
t h e r u l e s r e g u l a t i n g t r u s t s c a n n o t b e a p p l i e d t o Muhammad 
w a k f s . No p r o o f t h a t c e r t a i n p r o p e r t y was p u r c h a s e d by 
6 2 . AIU 1953 Ilyil, 195. 
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Wcikf o u t oL incoiiit! of eiuiov;ed p r o p e i t y s u c h p r o p e r t y 
n o t d e d i c a t e d e x p r e s s e l y by u t t e r i n g w o r d s w i t h i n t e n t i o n 
of c r e a t i n g v/alcf s u c h p r o p e r t y can n o t be f o l l o w e d a s 
t r u s t p r o p e r t y , ' 
S e c . 9 2 C . P . C . 
I n Sunn i C e n t r a l Vjalcf Boa rd V. S i r a l ' u l Haq^ t h e A l l a h a b a d 
High C o u r t h e l d t h a t a s u i t u n d e r S e c , 9 2 can be m a i n t a i n o n l y 
i n r e s p e c t of a p u b l i c t r u s t of a p e r m a n e n t c h a r a c t e r and t h e 
j u d g a n e n t i n p e r s o n s . 
The musl i in wakf Act 19 54 e x u m e r a t e s v e r y i m p o r t a n t 
p r o v i s i o n s f o r t h e p r o p e r c o n t r o l and a d m i n i s t r a t i o n of 
p u b l i c w a k f s . The r e g i s t r a t i o n of w a k f s and w h e r e t h e o b j e c t s 
of t h e wakf a r e n o t e v i d e n t o r h a v e c e a s e d t o e x i s t s ^ t h e 
d i r e c t i o n by t h e Board a s t o t h e manner i n w h i c h t h e income 
of s u c h wa]<:fs o r s u r p l u s i s t o b e u t i l i s e d a r e some of t h e 
i m p o r t a n t p r o v i s i o n s of t h e A c t s , 
6 3 , AIR 1954 A l l . 8 8 , 
R E C E P T U L A T I O N 
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R E C E P T U L A T I O N 
The ini i t lLut lon of yy^ kf has r e t a ined the r e g i d i t y 
of i t s o r i g ina l concept as devised in t h e p r e - i n d u s t r i a l 
age. One p a r t i c u l a r condi t ion t h a t con t r ibu ted most t o t h i s 
r i g i d i t y v/as the requirement t h a t such an endovmient must 
be e s t ab l i shed in pe rpe tu i t y , Muslim J u r i s t s , we have seen, 
have held d i f f e r en t views as t o dura t ion of the Wakf, some 
holding t h a t being a c h a r i t a b l e d i s p o s i t i o n , i t must be 
i t s na tu re be p repe tua l , o the r s contending t h a t i t could be 
l imi ted as t o t ime. The preva len t viev/, supported by p r a c t i c e , 
has tended towards t he c rea t ion of perpe tua l wakf. 
The p e r p e t u i t y of r e l i g i o u s and c h a r i t a b l e endowments 
has n a t u r a l l y led to i nc reas ing ly i n j u r i o u s consequences, both 
t o the b e n e f i c i a r i s and to the ob jec t s of the endowments. 
I t has been observed t h a t i t p revents the a l i ena t ion , economic 
e x p l o i t a t i o n , and improvement of the endov/ed proper ty , where 
the bene fec i a r i e of the endowment are the descendants of the 
endower, they are l i k e l y t o mul t ip ly the ensuing r e s u l t being 
t h a t the income of t he wakf, ( in case of wakf a l a l - au l ad ) 
i n s t ead of being d i s t r i b u t e d among a small and l imi ted number 
of persons as was the case at the time of dec la ra t ion , would 
a f t e r some genera t ion have t o be d i s t r i b u t e d in diminutive 
shares among severa l scroes or even hundreds of b e n e f i c i r i e s . 
In consequence, the b e n e f i c i a r i e s lo se i n t e r e s t in the income 
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of the proper ty and the Mutawalll e t c . lose i n t e r e s t in i t s 
care or unkeop. Again, endowed p r o p e r t i e s being iiamobilised 
in pe rpe tu i t y , can not be sold or f r ee ly leased or exchanged, 
thereby impeding t l iuir economic exp lo i tu t ion . Neither the 
Mutawalli nor the b e n e f i c i a r i e s , p resen t or fu ture have any 
r e a l i ncen t ive t o improve endowed p r o p e r t i e s . The Mutawalli 
of the endov^ment may neg lec t i t s adminis t ra t ion or misuse h i s 
powers, thereby leading t o endless d i spu tes and l i t i g a t i o n with 
the b e n e f i c i a r i e s . 
The i n s t i t u t i o n of Wakf i s in some respec t a handicap 
t o the n a t u r a l grovjth and development Qf a heal thy and na t iona l 
economy. The economic ruin t h a t i t bring about i s i nd i ca t ed 
by the s ign i f i cance pharse " The Deed Hand", when the fa ther 
provides a c e r t a i n income or h i s ch i ld ren and descendants the 
impuse t o seek education and the i n i t i a t i v e s t o improve t h e i r 
l o t g radual ly decreases . The endowed proper ty i f immovable, 
d e t e r i o t e s in course of t ime, no one i s concerned with keeping 
i t in good rim. In Ind i a mis-management of Wakf of the worth-
l e s s of Mutawallies, and des t ruc t ion of proper ty have often 
come before c o u r t s . Considering a l l t h e s e mat te rs , i t can by 
no means be said t h a t the i n s t i t u t i o n of Wakf as a whole has 
been mixed b l e s s i n g . 
The lav/ of Rel igious and Char i table Endowments, more 
thon uiiy (JLIU.I, I :J J U nei-il o(- le lo i in. No UMef:ul |>Mri.'OL.u in 
t i u i V e d ut . l i l t ! i ' L ( . ; . ( i i l LJiiu: b y p<-'i p e l u t i e:^ n e ' l t l n : L c u l J u b l e o t 
benef i t ing the h e i r s of the wakf nor the publ ic a t l a r g e . 
I t i s , t he re fo re , hoped t h a t changes v;ould be int roduced 
in t h e i r law of Rel igious and c h a r i t a b l e Endowments. In 
t h i s connection the customs p reva i l i ng in other Is lamic 
coun t r i e s as well as new law introduced by theni should 
prove a guide and i n s p i r a t i o n . 
The pos i t i on under the Wakf v a l i d i a t i n g Act 1913 i s 
r a t h e r uniiound. Ilow foi t h i s i s a sound pro£)Osition in the 
changed economic and soc ia l se t up i s quest ion which demands 
deep thought as well as answer. 
There must not be any r e s t r i c t i o n on the r e l i g i o u s 
and c h r i t a b l e endo\>nnents v;ith regards t o r e l i g i o u s a f f a i r s . 
By Survey of j u d i c i u l lironouncanents on thu siabject i t i s 
recomiriended tbo t : 
1- That s t a t e enactments with regard t o r e l i g i o u s 
and c h a t i t a b l e endowments should be made in the 
l i g h t of the a r t i c l e s 25 fend 26 of the Indian 
Cons t i tu t ion . I t must be poss ib l e t h a t the huge 
funds so co l l e c t ed by Rel igious and Char i table endo-
wments may be u t i l i s e d for educational and soc ia l 
purposes. 
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2*. The sca le of expenditure t o be incurred in connection 
with those r e l i g i o u s observances which may be 
con t ro l l ed and regu la ted by secular au thor i ty in 
accordancu with any law made by the l e g i s l a t u r e 
in as much as i t could not be in junct ion of any 
body t o deijtroy the i n s t i t u t i o n and i t s endowments 
by incur r ing wasteful expenditure on r i t e s and 
ceremonies whicli do not s a t i s f y the Is lamic s p i r i t . 
I f t he expenditure on these r i t e s i s l i k e l y t o 
deple te the endowed p r o p e r t i e s or affect the s t a b i l i t y 
of the i n s t i t u t i o n proper cont ro l can c e r t a i n l y 
be exercised by s t a t e agencies as the law provides . 
S ta te con t ro l of r e l i g i o u s and c h a r i t a b l e 
endovmients cons i s t en t with the c o n s t i t u t i o n a l prov-
i s i o n s regarding freedom of r e l i g i o n and r igh t tD 
proper ty i s abso lu te ly necessary. 
In addi t ion t o t h e above, t he presen t d i s s e r t -
a t ion permi ts us t o a r r i v e a t c e r t a i n conclusions 
which are summarised as under : -
1- IL sciiiis t o hi,' I j j r l y a c t t l c d lh.it ^iu f.ir as creut lon 
of Musliiii KelJgJous uiid ChuLltablo Endov/iiionts are concerned, 
no spec i f i c formal i ty i s unavoidably necessary . An express 
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i n t e n t i o n for dedica t ion or a necessary impl ica t ion 
i s t h e r e , i nde f in i t i e t i as regards t he s p e c i f i c a t i o n s 
of the ob jec t s ritUL^ t be recjurdod only as i n d e f i n i t i n e s s 
in regard to the: iiunn^r in which the t r u s t iihould be 
acaministered. The Court can and should in such cases 
j ntt7i. v«nH' to ( li<'i);.j<; ,i|i|.i()pi i .;ii '' »;liii I t l c . j wlii<:h J I. 
cons ide rs proper t o benef i t , paying regard t o t h e wishes 
of the V^ <jqif In -^u iui- us they are ascer td iuuble . 
2- Again t he p r i n c i p l e s for determining whether an 
endowment for Rel ig ious and Char i table purposes or i l l u s o r y 
i s well s e t t l e d . 
A truL-t foi c h a r i t a b l e purposes should not become 
i n v a l i d or i l l u s o r y i f the choice of the spec i f i c c h a r i t a b l e 
ob jec t s t o be benef i ted i s l e f t t o the t r u s t e e s or i f the 
t r u s t e e s are given an absolute d i s c r e t i o n t o apply the funds 
a t such as they may think f i t or t o r e t a i n i t so long as 
they choose, 
3- A l i b e r a l use of the doc t r ine of Cypres can and should 
be made by the Courts, in cases where the spec i f ied ob jec t s 
of t he endowment f a i l or i f the ob jec t s are not very c l e a r 
i n s p i t e of the fac t t h a t the proper ty i s abso lu te ly dedicated. 
So far our Courts have been unreasonably r e l u c t a n t in apply-
ing t h i s doc t r ine . Regarding the in t e r i j r e td t ion of Religious 
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and Chritable purpose, it is submitted that on the one 
hand the religious purposes determined by belief in 
acquisition of religious merit should be all owed to be 
widely enlarged consistently witli public policy and need 
of modern society. On other hand Courts should be liberal 
in interpreting these words in so far as such interpretation 
way permit the utilization of endowed property for social 
good. 
There are host of provincial and central legislations 
to govern tlie Waqf properties in India, The Waqf (Amendment) 
Act, 1984 is the latest venture on the part of the Government 
of India. A tieutiuy study of tlie provisions of the Act 
reveals the numerous shortcomings of a variety of nature. 
The glaring shortcanings are intended to be taJcen up in the 
for deeper analysis. 
Attention is invited to the following lacunas : 
1. lu dulJuiL-iou the uddJ LJ on of t "I^ JL'-'VI ded thut in the 
case of dedication by a person profession Islam, 
the Waqf shall be void if on the death of such 
person any objection to such dedication is raised 
by one or more of legal representative". This 
addition is bound to create problem and the same 
is foreign to the Islamic principle of waqf as it 
is established that once v/aqf always waqf and the 
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moment the Vvaqf completes, ownership of the 
waqf proiierty ves t in Almighty Allah, hence 
r e f e r addi t ion i s mlsconveived and d i se rves 
recouLiidtiration, 
•The waqf Council* and • V a^qf sect ion in the Act 
are the vict im of d u p l i c i t y and t h e i r functions 
are needed t o be defined in t h e i r proper prospec-
t i v e . 
The powers of the Waqf Board are considerably 
c u r t a i l e d , while Waqf commissioner 's powers are 
enhanced. The excessive cur ta i lment of t he Waqf 
Board* u powers needs recons idera t ion from amendment 
point ol: viev;. 
For the composition of Waqf Boards, the Government 
i s empowered t o nominate a l a rge number of members, 
while oij piji- ;jmjyetion at lt_u:jt s ix of eleven 
moiribcrs of the Board should bo on e lec t ion ba s i s 
and the sajiie was t o ensure the democratic s p i r i t . 
But i t may be pointed out t h a t the r e f e r r e d sugg-
es t ion f a i l s t o get incorpora t ion in t h e Act, 
hence recons ide ro t ions i s needed t o t h i s e f fec t . 
I f the commissioner 's au tho r i sa t ion t o appoint 
an execut ive o f f i ce r looked i n t o a n a l y t i c a l l y , i t 
appears t h a t he has assumed the pos i t i on of Waqf 
and the same i s bound t o c r e a t e confusion and 
I ; » 
mlsundei.^-tunding. The ciPPoinLniv.nt; of execut ive 
o f f i ce r i s subjected t o IVaqf s gross annual 
income i . e . Rs, 50 ,000/- again negates , the 
l a t t e r and s i j i r i t of Is lamic p r i n c i p l e dealing 
with the Waqf i n ^ t i t u i o n and i t s adminis t ra t ion . 
6. The CouiiiiiL>jioner i ^ empowered even not to Impleinent 
the oriiet ii ot re;jolut J oni; p..ii;...cd by th<' board if in 
h i s opinion (he SUIKC " i s not in accordance with luw" 
or "in excess or abuse ot powers" or " l i ke ly t o cause 
or lead t o not or beeach of peace or i s not bene f i c i -
a l t o waqf". The Board r e p r e s e n t s a c o l l e c t i v e 
wisdom, v;hile commissioner i s an ind iv idua l and 
such enormous power assigned t o commissioner i s 
bound t o inf luence the autonomy of the Board and 
r a t h e r v i o l a t i v e of the Board 's autonomy, 
7. The Act i s conf isca tory in na ture as i t a u t h o r i t i e s 
the Government t o take over the possession or 
management of urban land subjected t o Waqf for a 
per iod of f i f t een years before handing over the same 
t o the Viaqf Board for i t s development and more over 
the Government has no ob l iga t ion regarding the 
manner of t he use of the Waqf proper ty . This amounts 
t o compulsory r e q u i s i t i o n of VJaqf property without 
any compensation. 
8. Mutavvalli i s under ob l iga t ion t o execute the 
d i r e c t i o n s of the cornmisioner, but t h e r e i s a 
want of c l a r i f i c a t i o n in a s i t u a t i o n where in the 
Board and tlie Conuaissioner• s d i r e c t i o n s are 
con t r ad ic to ry and in such case out of these two 
d i r e c t i o n s (cont radic tory) which d i r ec t ion has 
precedence or binding on Mutawalli for the purpose 
of execution, 
9. The Act f a i l s t o provide c l e a r gu ide l ines regarding 
the nujdurous land acqu i s i t i on , land reforms and ren t 
con t ro l lav/s on Waqf p r o p e r t i e s . Such laws have 
t h e i r preponderance, hence, determinantal t o the 
VJaqf p r o p e r t i e s . 
10. Desi'itc; the exi.-re;js provis ion exempting the Waqf 
propel t i e s from the operat ion of the l i m i t a t i o n 
Act 1963, the Act c u r t a i l s the l i m i t a t i o n per iod 
for the recovery of the Waqf proper ty t o the extent 
of t h i r t y years , 
11. There i s provis ion in the Act for the c rea t ion of 
the Tribunal for t h e quick disposal of cases 
pe r t a in ing the Waqf p r o p e r t i e s but the execution 
of the orders handed down by t h e Tribunal i s l e f t 
t o c i v i l cour t . The involvement of Civi l Court 
for the purpose of execution i s bound t o cause 
delay f r u s t r a t i n g the very prupose for the 
c rea t ion of the t r i b u n a l s . 
Tlit.i cilOtwi-ciiii oltOL LcOHiJncjij of t h e Wd<if ( />jnonciJTicnt ) 
Act, lyO'l uLf oi icjia(j;.enL..Ll vc nuturi^. Tin,' Act in nf-'dctl 
t o be s c r u i t i n i z e d from S h a r l a p o i n t of view, I n d i a n 
Muslims a r e under o b l i g a t i o n t o r e a c t fo r doing away wi th 
t h e l a c u n a s of t l ie Act a t thu e a r l i e i i l . 1 ai" happy t o n o t e 
t h a t Al l I n d i a Muslim p e r s o n a l Law Board has taken t h e l e a d 
in t h i s d i r e c t i o n and has a l r e a d y submi t t ed a meiiioranduin 
of p roposed amendment t o Government of I n d i a . Likev/ ise , 
v a r i o u s Muslim o r g a n i s i t i o n s have a l r e a d y proposed t o r t h e 
d e s i r e d amendment. 
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